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Title Stolen Negotiable Bonds 


decision importance stockbrokers, and others who 
sell negotiable bonds for their customers, has been rendered 
the New York Court Appeals the case Gruntal 
National Surety Co., 173 Rep. 682. The decision 
published full among the banking decisions this issue. 
The question presented this: broker sells negotiable 
bonds for customer and, after the proceeds have been paid 
over the customer, discovers that the bonds were stolen, 
the broker liable the real owner? The answer that, 
the broker had knowledge the fact that the bonds were 
stolen, there liability. 

this case appeared that the plaintiffs, stockbrokers, 
sold negotiable coupon bonds for customer and paid the 
proceeds over the customer. was later discovered that 
the bonds had been stolen. The plaintiffs replaced the stolen 
bonds with others unquestioned title, required the 
stock exchange rules, the stolen bonds being returned them. 
The defendant surety company, which had insured the owner, 
made good the amount. This action was brought determine 
whether the plaintiffs the surety company were entitled 
the bonds. was held that the plaintiffs were entitled them 
under section the New York Negotiable Instruments 
Law (section the Uniform Act) which provides that one 
who derives his title through holder due course, and 
party any fraud affecting the instrument, has all the rights 
holder due course. 

was contended the surety company that the plaintiffs, 
though innocent any wrongdoing and without knowledge 
that the bonds had been stolen, were nevertheless guilty con- 
version and therefore could not better themselves repurchas- 
ing the bonds from innocent holder. The court held that, 
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while this rule applies personal property and nonnegotiable 
instruments, does not apply negotiable instruments, 
saying: 

The general rule doubt is, above stated, that innocent 
holder, appropriating disposing stolen property, liable for 
conversion. Both common law (Turnbull Bowyer, 456, 
100 Am. Dec. 523) and under the Negotiable Instruments Law, holder 
due course negotiable paper takes good title even from thief. 
stock certificates, see Turnbull Longacre Bank, 249 159, 
135. United States government bonds, payable bearer, 
and like bonds corporations, circulate today freely money; title 
passes delivery. broker accepting such securities for disposition 
behalf customer has little means warning inquiry 
such indorsements other relationships might suggest. The 
securities pass from hand hand delivery. mere conduit 
between the seller and the purchaser, for which receives small 
commission. purchaser not liable for conversion; yet the 
broker, acting without any ground for suspicion, said liable 
for the full value the security which has sold, although has 
paid the purchase money over the seller. The harshness such 
rule has been recognized the courts repudiating his liability. 
Public policy does not demand the extension liability for innocent 
acts such case. 


will readily seen that rule which would impose 
liability bankers brokers case this kind would 
place heavy burden those who sell negotiable securities 
the agent others. 


Superintendent Banks Not Liable Stock- 
holders Defunct Bank 


March 24, certain stockholders the now defunct 
Bank the United States commenced action against the 
State Superintendent Banks for $50,000 damages, the 
theory that the Superintendent’s neglect was responsible for 
the failure the bank and that was therefore personally 
responsible the stockholders for the loss which they sustained 
through the failure. 

The complaint alleged, among other things, that the Super- 
intendent permitted the officers and directors the bank 
“engage unbusinesslike, dishonest and fraudulent practices 
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connection with the management the bank and violation 

That the bank was solvent when the Superintendent took 
office, and that violation the law negligently omitted 
make examination the affairs the bank and permitted 
the affairs the bank remain unexamined from July 13, 
1929, June 1980”; 

That the Superintendent permitted the directors the 
bank issue the public “false and misleading statements 
the financial condition the bank, well knowing that the 
public would rely the accuracy thereof,” and 

That although the condition the bank had become unsafe 
and unsound the Superintendent “knowingly permitted the 
bank transact its business for about eighteen months, accept 
deposits, sell stock, etc., until about December 11, 1930, when 
took possession.” 

Counsel for the plaintiffs were quoted the press having 
stated that this was the first suit its kind ever filed 
against Superintendent Banks. There is, however, 
least one prior case this kind, namely, the recent decision 
the United States District Court, Northern District 
Georgia, Hill Fidelity Deposit Co. Maryland, 
Fed. Rep. (2d) 624. This action was brought against the 
defendant company surety the official bond the Super- 
intendent Banks the State Georgia. The plaintiffs 
were stockholders bank which had failed. Their conten- 
tion was that the Superintendent was responsible for the 
amount assessment made against them for the reason 
that the failure was due unlawful acts the directors 
managing the bank, which acts were known but not checked 
the Superintendent. was held that the Superintendent 
Banks owed duty bank stockholders, and consequently, 
that they could not hold him liable for their losses; and that 
the Superintendent were negligent, the remedy under his 
bond was asset the bank not available stockholders. 

The opinion the court this interesting question reads 
follows: 


Some the stockholders failed state bank sue their own 
names upon the bond former superintendent banks recover 
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the value their stock when the superintendent went into office, and 
the amount the assessment made upon them, claiming that the 
failure was due certain unlawful acts the directors managing 
the bank, known but not checked the superintendent. de- 
murrer challenges their right sue. 

The superintendent banks state officer large powers and 
duties, fixed the banking laws Georgia, quite similar those 
the Comptroller the Currency the national banking system. 
required give bond conditioned that will faithfully discharge 
the duties required him, that will account for all moneys received 
virtue his office, and will safely deliver his successor all moneys 
and effects belonging his office. Banking Act 1919 (Laws Ga. 
1919, 135, art. The bond liable any person injured 
account the superintendent’s failure faithfully discharge the 
duties his office, the suit the name the state, for the use 
the injured party. Article 21. The bond here sued upon con- 
ditioned required law. The suit should have been the name 
the state, but the defect seems amendable. Georgia Civ. Code 
1910, 5689. The great question whether the superintendent owes 
any duty the stockholders the banks the state see that the 
directors manage the banks according law, for failure which 
and his bondsman are liable them. therefore lay one side 
the question liability members the public who deal with the 
bank, and the question liability the bank itself, and restrict the 
inquiry liability directly the stockholder for loss the value 
his stock assessment upon him. 

banking business instituted the stockholders, who apply 
ness. The management the bank committed directors chosen 
annually the stockholders. Article 19, The directors are the 
representatives the stockholders. duty make semiannual 
examinations the bank and report thereon the superintendent 
minutely prescribed. Article 19, and Other officers make 
stated reports him also. Article Loans the sort com- 
plained this petition are prohibited either totally unless 
authorized majority the directors. Article 19, 11, 12, 
13, 16. The stockholders, course, have right access the 
books their corporation, and have such reports from their direc- 
tors they require. the liability directors account their 
own misconduct, there question, but the right recovery has 
been held Georgia technically the bank rather than the 
stockholders. Hinton Mobley, 167 Ga. 60, 144 738. The 
superintendent banks under duty scrutinize the reports the 
directors and other officers, and make unannounced examinations 
the bank through his own examiners. Article these ways 
the petitioners allege that the superintendent came know that these 
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directors were carrying bad debts good, had made excessive loans, 
and other loans which were not according law, and that did 
nothing about it. What should have done? could not tell the 
stockholders about it. not only not required make any report 
them, but forbidden disclose any information may acquire 
touching the banks except named persons, not including the stock- 
holders. Article article 20, All can “to take 
action provided the law.” The action prescribed article 
is, first, give notice the directors, and direct discontinuance 
wrong practices. article can “require the removal 
officers and employees” found dishonest, incompetent, etc. 
officers and employees are those elected and employed the directors, 
mentioned article 19, 10, and article Apparently the 
directors themselves are not included. Indeed, the meaning seems 
that the directors are the removing the request the super- 
intendent. The superintendent has relations with the stockholders. 
article should find the capital impaired require 
assessment the stockholders, holds communication with them 
even then, but notifies the bank, whose directors and officers are 
make and collect the assessment. article '7, under named conditions, 
the superintendent may take real action taking charge the bank. 
reading the article indicates that this done for the safety 
the outside public rather than behalf the stockholders. section 
20, may then directly assess the stockholders, may call stockholders’ 
meetings (section 25) and the like. section 26, the stockholders 
may arrange have agent their own take the assets out the 
hands the superintendent giving proper bond. 

can find nothing the act indicating that the superintendent 
any sense guardian for the stockholders. stands rather 
opposition them and their chosen representatives, and rather 
the guardian the public interests, beginning with the granting 
the charter down through the liquidation the bank. owes 
the stockholders duty, and consequently they cannot, legal 
sense, injured any failure what might should 
under the law. The stockholders must choose faithful directors, and 
see that they conduct the business intrusted them properly, and 
look them only case default. The directors, and not the 
superintendent banks, are charge the business. The stock- 
holders failed bank have recourse against the superintendent 
banks, his bond, because the mismanagement their directors 
and officers. 

The petition claims, however, that, after the superintendent took 
charge this bank, recourse the bond the defaulting cashier 
was lost the superintendent’s failure give timely notice his 
surety. the duty give the notice was the superintendent rather 
than the bank officers, the remedy the bond was plainly general 
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asset the bank, and its loss gives personal right action the 
stockholders. 


follows that cause action the stockholders set forth, 
and the general demurrer sustained, and the petition dismissed. 


Telegraph Company Not Liable Paying Money 
Impostor 


recent decision the California District Court 
Appeal, John Breuner Company Western Union Telegraph 
Company, 291 Pac. Rep. 445, was held that telegraph 
company was not liable paying money impostor, where 
identification had been waived the sender, although the pay- 
ment was made office the telegraph company other 
than the one which had been remitting. 

The decision clearly indicates that, where money being 
forwarded person who should able without difficulty 
identify himself, strict identification should insisted upon. 

this case appeared that John Breuner, president 
the John Breuner Company, San Francisco, left that city 
December, 1925, for trip New York and, January 29, 
1926, was stopping one the hotels New York City. 
this date impostor, fraudulently using Breuner’s name, sent 
the following telegram over the wires the defendant com- 
pany the plaintiff company San Francisco: 

“Going Atlantic City, J., today—will return Mon- 
all wires there care stop Wire one thou- 
sand dollars today care above address very urgent. 
John Breuner.” 

employee the Breuner Company promptly went 
the San Francisco office the defendant and there deposited 
$1,000 with instructions forward John Breuner 
Atlantic City. The telegraph company’s agent asked the 
employee whether wished have the payee posi- 
tively identified. The employee then inquired what 
identification would have produced did not require 
positive identification and was told that the telegraph com- 
pany’s agent the paying office would ask the claimant 
certain questions the place from which expected the 
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money and the amount thereof, which would have 
answered satisfactorily. The plaintiff’s representative there- 
upon waived positive identification. 

The money was forwarded Atlantic City and about 
nine o’clock that evening some person called the Atlantic City 
office the defendant telephone and inquired about the 
money transferred, stating that would like have the same 
forwarded Orange, New Jersey. The money was accord- 
ingly forwarded Orange and paid the impostor, the pay- 
ment Orange being made pursuant rules established and 
published book form the telegraph company. 
rules, the construction placed upon them the court and the 
reasons why the plaintiff was not entitled recover are set 
forth the following paragraphs quoted from the court’s 
opinion: 


conceded here that the actual payment was not negligent, and 
far the manner payment goes, claim for relief based 
thereon. The respondent’s (the plaintiff) position that the tele- 
graph company, the terms its contract, was bound deliver 
the money the transferee Atlantic City, and not elsewhere; that 
when the telegraph company undertook forward the money 
Orange, from that time was acting its own risk and liable for 
any payment made party not entitled receive the money. And 
incidental this contention the further contention that the for- 
warding the money Orange was act gross negligence 
the part the defendant telegraph company. sustaining this 
contention respondent argues that the entire contract between the 
parties consisted the application for money transfer and the 
receipt given. 

Appellant (telegraph company), the other hand, contends that 
the contract, evidenced the application and receipt, was and 
should construed only with reference the rules and regulations 
the defendant company, admittedly existing. are the 
opinion that the authorities support the contention the appellant 
this respect. Preliminarily certain facts may taken undis- 
puted that the defendant company telegraph company, rendering 
nation-wide public service, under the regulation the interstate 
commerce commission, which cannot denied; that this service 
rendered accordance with approved tariff and service regulations 
adopted the telegraph company, embodied defendant’s book 
rules for money transfer service. While the book rules referred 
the stipulation facts was the eleventh edition, the particulars 
noted differed respect from the tenth edition and this last- 
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named edition was file with the interstate commerce commission. 
Further, may noted that filing with the commission not pre- 
requisite the rules taking effect. Western Union Esteva Bros., 
256 566, Ct. 584, Ed. 1094. 

Under the authorities hereinafter cited, our conclusion that 
the rules service are inseparable part the public service regu- 
lated and rendered, and that when one contacts contracts with 
such public service the rules governing necessarily become part 
the contract from which neither the parties may deviate. Rates 
public service must uniform, and must follow that secure uni- 
formity rate there must included within the rate uniformity 
service. 

Respondent argues that, admitting the service regulated 
and controlled the rules, nevertheless one dealing with the telegraph 
company not presumed know the rules and not chargeable with 
any knowledge thereof. This contention likewise fully answered 
the cited cases and the contrary the claim made respondent. 
would tend rather cripple and render useless the public need and 
service the matter regulation were made personal element 
each individual case, the harm resulting would affect all parties. 
way illustration, should have been the case that the party 
the instant case should have been the real John Breuner who tele- 
phoned have the money forwarded and the telegraph company 
should have refused the transfer the ground that the receipt and 
application constituted the entire contract, and from such refusal 
damage accrued John Breuner, feel safe state that the 
telegraph company could not support defense predicated upon the 
claim that the rules were not made known Breuner. put 
the public service dependent upon the proof actual knowledge 
every rule properly adopted regulatory the service would even- 
tually narrow and restrict the utility limitations seriously hamper- 
ing its efficiency. Western Union Esteva Bros. Co., 256 566, 
24, Ed. 182; Davis Cornwell, 264 560, Ct. 410, 
Ed. 848. 

From the foregoing manifestly our conclusion that when 
plaintiff delivered for transfer the funds question, did mindful 
the rules service adopted the defendant telegraph company 
and that these rules entered into and became integral part the 
contract. This conclusion adopted the strong insistence the 
defendant and appellant telegraph company, far this 
branch the case involved, the main support the appeal, being 
dependent, however, ground reversal, upon evidence that there 
was compliance with these rules. 
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Coming then the rules service relied upon. The defendant 
telegraph company has provided, the said rules, for cases where 
transfers money may forwarded relayed from one paying 
office another. Under the title heading “Forwarding Transfers 
New Paying Office,” find number subdivisions relating such 
transfers and the requirements and procedure necessary. The first 
general section, numbered 109, reads follows: ‘Transfers may 
forwarded telegraph new paying office, transfer drafts may 
forwarded mail, the request writing the payee.” 

Under the same general title the subheading, “Forwarding 
Telegraph,” being the first subheading the title and but two sections 
numerically from the section quoted. 

Section 111, under the subheading, reads: request may 
made the original paying office the payee person, properly 
identified, from distant point paid message otherwise, before 
the expiration the hour cancellation limit specified these 
Rules.” 

Appellant and respondent differ the construction the rules 
quoted. Appellant contends that section 109 should construed 
limiting the words “at the request writing the payee” the 
transfer drafts mail; while respondent earnestly argues that 
the phrase limits the entire section. 

construing section 109 have little aid from specific authority. 
However, there are general rules construction, and the simplest and 
primary one that words are construed their ordinary 
meaning. Obviously the correlation words and the construction 
the completed sentence have likewise deciding control the 
meaning intended. Further, the mechanical construction employed 
serves disclose the meaning intended. Taking all these factors 
into consideration, are the opinion that the phrase “at the 
request writing the payee” limits the entire section. should 
adopt the construction appellant, would have the provision for 
transfers telegraph without limitation any sort. Then the right 
and power transfer from the original paying office would 
arbitrary and without regulation. other words, money transfer 
directed New York, with reason given request made, could 
transferred Omaha. Such rule would unthinkable, and the 
sense this section would not survive under the 
appellant. might noted that all payments money transfers 
are transfer drafts and when the draft issued technically the 
transfer complete though there may have been actual delivery 
the money transferred. 

The distinction between the transfer and the transfer draft seems 
merely distinction between paying offices. Money transferred 
from San Francisco New York, for instance. payee may, 
under the rules, desire the payment made New York, but does 
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not want the money delivered there. may that has address 
some nearby and less accessible place and that the draft, 
through which payment made, mailed him. the other in- 
stance the payee may have departed New York and desires, for pur- 
poses quick delivery, that instead making out draft with the 
delay incident mail, the money transfer forwarded new 
paying office. either case, under the rule interpret it, 
written request must made, and both cases the necessity for such 
rule equally urgent. 

Appellant urges that the construction placed upon section 
109 limiting the necessity written request the transfer drafts 
demonstrated the language section 111. Under this latter 
section, under the subheading “Forwarding Telegraph,” provides: 
“The Request may made the original paying office the payee 
person, properly identified, from distant point paid message, 
otherwise,” etc. argued that, irrespective any former 
provision, this particular section all-controlling the procedure 
ferwarding transfers money. Again reach stage con- 
struction with ample light guide us. the construction 
statute, private writing, cardinal rule that all parts are 
construed with reference each other, and when conflict 
appears, the general provisions yield those specific. This rule 
invoked, however, only where there apparent lack harmony 
between the provisions. Its effect not isolate parts and attempt 
build conflict which fact does not exist. Having mind 
the general purport the entire body rules, and especially those 
the handling and transfer money, note expressed and 
definitely outlined policy caution, irrespective the waiver 
positive identification. two sections (109, 111) should read 
together and though comprising but one paragraph. From the 
context manifest that the two were thus one section the words 
“The Request” would without hesitation held qualify the request 
before noted, namely, written request. The separate paragraphing 
makes difference the reading the provisions. does not seem 
reasonable logical that body rules bristling with warning 
signs directing safe course handling money entrusted the com- 
pany’s agents, could intended that transfer money would 
without rule guidance the loose construction the term 
“otherwise” would indicate. public service company, doing business 
every section the world through agents, would require written 
authorization its every step protect against liability and against 
claims fraudulently conceived. And cannot foreseen how such 
service could more greatly disorganized than holding that where 
contracts for the transmission money from one city another 
the meaning this contract that the funds may delivered any 
locality the world the discretion the agent the original 
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paying office without record writing. our conclusion, there- 
fore, that the instant case was the contract the defendant tele- 
graph company deliver John Breuner Atlantic City the funds 
instrusted said telegraph company, and that part the said 
contract the company could, upon written request John Breuner 
(without positive identification), forward the money new paying 
office. The contract was breached the part the defendant. 
strenuously argued appellant that, granting breach the con- 
tract for the purposes argument entirely, nevertheless the money 
was paid the person whose instance was sent and the fact 
that plaintiff was deceived the imposter into sending the money 
affords reason for putting the loss defendant, the absence 
fault the latter. the outset, may note that the premise 
not altogether undisputed the question fault. Breach 
contract some degree fault and one having thus erred cannot 
claim entirely blameless. The arguments both plaintiff and 
defendant this phase the case have elements convincing per- 
suasion. Appellant urges that irrespective means transfer, 
respect for rules, the transfer was made complete accord with the 
intent and purpose the undertaking, namely, deliver the 
impostor the actual money that respondent intended this impostor 
should receive. Respondent concedes that the payment had been 
made the impostor Atlantic City that would then have 
cause action against defendant. Here again respondent affirms its 
position standing strictly the contract transfer. Further 
arguing that irrespective the amount degree care that may 
have been exercised, the fact that the contract for the delivery the 
money was breached renders defendant liable for any loss that may 
have resulted. not feel inclined adopt this strict construc- 
tion. matter analysis, and under the admissions respondent, 
the breach occurred, not the essence the contract, but the 
manner performance. the money had been paid the true 
John Breuner even Orange, J., Hoboken, undisputed 
that plaintiff would have cause action. For the purpose 
extreme accuracy, however, omit from the last statement the ques- 
tion damages resulting from delayed delivery. answer the 
argument recovery upon payment the true Breuner that 
there was damage could damage shown. here narrow 
the issue down the question what damage resulted from defend- 
ant’s breach the contended negligence arising wholly from the 
breach payment original paying office. 

must evident, approaching solution the issue, that 
the general intent the respondent the transaction was the delivery 
money the identical person who first initiated the entire affair 
the sending the original request. The fraud began there. The 
plaintiff then said defendant effect: one thousand 
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deliver the same John Breuner Atlantic City and you 
will use your own best judgment reasonably sure that the person 
whom delivery made John Breuner.” Respondent concedes, 
stated, that defendant did deliver the money such person and 
the delivery made strict compliance with the request. The object 
the transfer had been accomplished, and here again respondent con- 
cedes that the same delivery the same person under the same 
circumstances had been made Atlantic City, recovery could 


had. 


American Bar Association Questionnaire 
Unauthorized Law Practice 


The Committee Unauthorized Practice the Law 
the American Bar Association held meeting Chicago 
March and 4th, which went into full discussion the 
activities banks, trust companies, trade associations and 
other organizations laymen which encroach upon the field 
the lawyer. 

order secure all available information the subject 
the committee decided send out letter and questionnaire 
the presidents the various state and local bar associations. 
The letter, which dated March 16, 1931, reads part 
follows: 


For some years there has been constant complaint the encroach- 
ment corporations and laymen upon the practice law, and 
the conduct the lawyers who have made such encroachment possible 
the acceptance employment from lay intermediaries 
under the direction their employer, legal matters for third 
Thus, collection agencies have appropriated large part the collec- 
tion and bankruptcy business the country. Associations, clubs and 
other organizations offer legal advice and service their members 
without any charge save membership fee. Banks and trust companies 
prepare wills and trust agreements and some this without charge, 
employing lawyers for this purpose salary. 

These conditions are the fault the profession itself allowing 
its members accept employment further such unauthorized 
practices. The sole the corporation and laymen 
encroach upon the practice law and law business the com- 
pensation derived therefrom. secure this legal business, recourse 
had the ordinary commercial, competitive methods advertising 
and solicitation, thereby commercializing the profession the law, 
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undermining ethical and professional standards, and destroying public 
confidence lawyers and the courts. loss confidence lawyers 
and the courts sign governmental decline and forerunner 
disintegration. 

Naturally, lawyers have selfish interest this situation but there 
involved far more serious question public welfare which 
we, lawyers, should squarely meet. the encroachment corpo- 
rations and laymen not checked, bound increase, and, freed 
restraints, will ultimately destroy the profession and make 
commercial business, Although some may not view this prospect with 
alarm, indeed serious matter and perhaps the most important 
problem that confronts the profession today. the interest 
society that the intimate and direct relationship attorney and 
client shall preserved. All thoughtful people know that the law 
practiced profession real protection the public. The Bar, 
understanding and fully appreciating the evil effects not only itself 
but the public, that may and arise from such unauthorized 
practices, determined prevent the commercialization this great 
and noble profession which constitutes such vital part the admin- 
istration justice which the highest and most important function 
government. 


The following the questionnaire which accompanied the 
letter: 


Are any the following engaged the practice law your 
city, county state? so, underline Banks and trust 
companies. Collection agencies. Trade organizations. Credit 
associations. Clubs and associations. Title companies. 
Mortgage loan companies. Corporate organizers. Adjusters. 
10. Tax reduction bureaus. 11. Real Estate organizations. 12. 
Other organizations. 

State the method used each the above that you have 
underlined. 

State the manner which lawyers assist corporations and lay- 
men practice law, the manner which such lawyers participate 
therein. 

State what steps, any, your Association has taken check 
such unauthorized practices. 

Give the citation any statute your state which relates 
unauthorized practice the law. 

Give the name and citation any case cases which have 
been decided your city, county state relative such unauthorized 
practices, including any unreported decisions the lower courts. 

Kindly give any suggestions, comments views that you may 
have looking toward solution this important problem. 
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Banker’s Letter Not Libelous 


lawyer, the effect that the lawyer has previously filled the 
position district attorney with fair credit and satisfaction, 
that has not gotten along very well since, that claims 
have lost some money the oil business, that the writer’s bank 
has charged off some his notes uncollectable and that the 
writer would suggest rather conservative dealings with him, 
not libelous per (standing itself alone) and imposes 
liability the writer unless special damages are alleged and 
proved, 

This was decided the Supreme Court Arkansas the 
ion written the court this case reads follows: 


Appellant, who reputable lawyer Searcy, Ark., sued 
appellees for damages, alleging that they had libeled him writing, 
mailing, and causing delivered the following letter: 


“August 20th, 1926. 
Wyatt, Sec’y. Treas., Union Trust Co., 

Carthage, Mo. 

“Dear Sir: are receipt your letter the 18th asking 
information concerning Rachels, Attorney, Searcy, Ark. 

“Mr. Rachels has lived Searcy for the past twenty years. 
During this time has been engaged the practice law. For 
four years was District Attorney, this position filled with fair 
credit and satisfaction. Since that time doesn’t seem have gotten 
very well. claims have lost some money the oil business. 
have found necessary charge off some notes that owed 
this bank they were uncollectable. Would suggest rather conserva- 
tive dealings with him. 

“We ask that you keep this information strictly confidential. 
really prefer your destroying this letter after has served its purpose. 

“Yours truly, 
“J. Deener, Vice Pres.” 


alleged that the contents said letter were false and malicious 
and known false appellees; that was written for the purpose 
injuring him his good reputation, and destroying confidence 
him lawyer; and that constituted libel his character 
and reputation his damage the sum $10,000, for which amount 
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prayed judgment. demurrer was interposed and sustained 
this complaint, one the grounds which was the instru- 
ment set out said complaint not actionable, per se, and the com- 
plaint fails allege any specific damage sustained plaintiff.” 
Appellant declined plead further and his complaint was dismissed. 
Hence this appeal. 

Was the publication the above letter libelous per se? so, 
the demurrer was improperly sustained; but, not so, then the com- 
plaint was open demurrer the absence allegation special 
damages. Honea King, 154 Ark. 462, 243 74. There was 
such allegation. One sentence the letter says that: “For four 
years was District Attorney, this position filled with fair credit 
and satisfaction.” take it, complimentary. Next says: 
“Since that time doesn’t seem have gotten very well.” Nothing 
libelous about that. claims have lost some money the oil 
business.” Nothing there sustain action for libel. have 
found necessary charge off some notes that owed this bank 
they were uncollectable. Would suggest rather conservative deal- 
ings with him.” the most damaging statement contained 
the letter, and not libelous per se, as, when analyzed, amounts 
only statement that-his credit the bank not good 
once was. Our statute, section 2390, Digest, defines libel 
follows: libel malicious defamation, expressed either writ- 
ing, printing signs pictures the like, tending blacken 
the memory one who dead, impeach the honesty, integrity, 
veracity, virtue reputation, publish the natural defects, 
one who living, and thereby expose him public hatred, contempt 
and ridicule.” Honea King, supra, held that, determining 
whether the written words are libelous, the entire article must 
considered and construed, and the words used must taken their 
plain and natural meaning. When have done this find nothing 
the letter which tends “to impeach the honesty, integrity, veracity, 
virtue reputation” appellant, nor anything “expose him 
public hatred, contempt and ridicule.” True, the letter states the 
bank holds some notes which were charged off because uncollectable. 
But that does not amount charge dishonesty, nor impeach his 
integrity, for all know that many honest men, men high integrity, 
sometimes become unable pay their honest debts. The words used 
not impute him want capacity fitness engage his 
profession lawyer, and nothing said which can reasonably 
construed reflection him his professional capacity. The 
most that can said that there imputation insolvency which 

The words used not being libelous per se, and there being allega- 
tion special damages, the complaint failed state cause action, 
and the demurrer was properly sustained. Affirmed. 
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Hiring Attorney Practice Law for Bank’s 
Benefit Unlawful 


pointed out the Supreme Court Minnesota 
the case Otterness, 2832 Rep. 318, that corpo- 
ration cannot practice law and cannot hire attorney 
furnish legal services other parties for the benefit profit 
the corporation. 

the case question appeared that attorney em- 
ployed cashier bank annual salary and permitted 
retain any attorney’s fees earned him was later made 
vice-president the bank under agreement whereby was 
receive annual salary. The agreement required him 
turn over the bank all attorney’s fees thereafter earned 
him. fund was set aside the bank for the attorney’s use 
paying fees and expenses advanced him for his clients, 
the amount such advances being returned the bank when 
repaid the client. 

holding that the bank’s employment the attorney 
carry the practice law for its profit amounted the un- 
lawful practice law the bank, the court wrote follows: 


annual salary basis banks, other corporations, firms, individuals, 
attend and conduct its their legal business. attorney 
employed may, attorney for his employer, foreclose mortgages 
owned such employer, and may include the proper attorney’s fees 
therefor the foreclosure charges, long such fees are covered 
and paid him out his salary and not exceed what actually 
paid him result any profit the employer. But neither 
corporation nor layman, not admitted practice, can practice 
law, nor indirectly practice law hiring licensed attorney 
practice law for others for the benefit profit such hirer. 

“For this bank employ defendant conduct 
generally for others, for the benefit and profit the bank, amounted 
the unlawful practice law the bank and was misconduct both 
the part the bank and this defendant, who was participant 
therein.” 


Management Decedents’ Estates 


Banks andTrust Companies Executor, Administrator 


and Trustee Under Will 
JOHN EDSON BRADY 
This the eleventh series articles which began the May, 1930, issue 


§57. Liability for Failure Collect Assets. 
58. Liability for Delay Collecting Assets, 


Liability for Failure Collect Assets. Since the duty 
executor administrator act promptly the matter ascer- 
taining and collecting the assets estate, follows that his neglect 
this respect will result his being held personally liable for any 
loss occasioned the estate. There have been many instances such 
liability. Liability has been imposed even though did not 
affirmatively appear that prompt action the part the executor 
administrator would have met with success. fact the burden, 
eases this kind, the executor administrator show, 
would avoid personal liability, that the asset debt could not have 
been The courts are not greatly impressed with excuses for 
the fiduciary unable show that did every- 
thing that could reasonably expected and without delay, his posi- 
tion insecure say the least. 

arising New York appeared that among the assets 
estate was note for $11,000, payable the order the testa- 
tor, signed one Wild and his wife. The executors never collected 
this note. Wild was the owner cotton mill and, for several years 
after the decedent’s death, manufactured and sold cotton and had 
considerable bank account. testified that that time the mill 
property was worth less than the encumbrances it. disinterested 
witness testified that the property was worth $22,000 above all en- 
was also shown that Wild’s wife had property and 
that, had the secured judgment the note, could have 
been collected from such property. 

The reason given the executors for not trying collect the note 
was that, they had tried enforce it, Wild would have transferred 
his property closed down his business. ‘‘Such suggestion mere 
speculation,’’ said the court, surcharging the executors with the 
amount the note. ‘‘We think more probable that, conducting 
(Wild) was, large business, rather than have had that busi- 
ness sold out, and his factory closed, the executors had moved 
promptly and obtained judgment the note would have paid 
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Quoting further from the opinion: ‘‘The executors, finding among 
the estate the deceased this note for large sum, were bound 
act with vigilance for its collection. excuse the executors 
from failing institute legal proceedings collect this note, they 
were compelled show the accounting that the note could not have 
been collected had action been commenced thereon. was not 
enough for them produce evidence from which might guess that 
legal proceedings would have been useless. They should have produced 
testimony which left reasonable doubt that regard.’’ 

The executors urged that, delaying action the note, they had 
followed the advice their attorney. This argument was avail. 
advice attorney,’’ said the court, ‘‘will not relieve 
executor from the duty active vigilance the the 
assets left his decedent; bound know his duty that re- 

Liability for failure secure possession $4,000 diamond 
brooch was imposed trust company acting executor with the 
will annexed the Administrator Stanley, Ky. 
218 Rep. 237. The Farmers’ Bank Trust Co. was appointed 
administrator with the will annexed the estate Mrs. McAllister. 
The diamond brooch was bequeathed daughter the testatrix, 
Mrs. Mathews. After the death the testatrix, Mrs. Mathews and 
her two brothers, being the heirs the decedent, took possession 
all the personal property and divided themselves, Mrs. 
Matthews taking the brooch. While the brooch was bequeathed 
Mrs. Matthews the will, there were unpaid creditors the estate 
and the brooch was needed meet their claims. 

Mrs. Matthews claimed that the brooch really belonged her and 
that had been given her the testatrix several years before her 
death, although was found the possession the testatrix the 
time her death. Mrs. Matthews explained this saying that, after 
her mother had made her present the brooch, her mother became 
afflicted with rheumatism that she could longer wear her rings. 
Mrs. Matthews then begged her mother take the brooch and wear 
long she should live. After regaining possession the brooch 
Mrs. Matthews took from Kentucky, the jurisdiction which the 
estate was located, Ohio, where she lived. The trust company wrote 
her asking that she return the brooch, but she refused. creditor 
wrote the trust company its attention in- 
dicating that the jewel belonged the decedent the time her 
death, and also stating that Mrs. Matthews had real property Ken- 
which could reached attachment. This real property was 
subsequently sold for more than the value the brooch. 

The company took steps gain possession the brooch other 
than write, already stated, Mrs. Matthews. was inclined 
accept Mrs. Matthews’ version the matter correct and, having 
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disproving her claim, felt that was under obligation 
administrator ‘‘to expend $400 $500 attempt recover the 

The court held that the trust company was liable for the value 
the brooch, and reaching that conclusion said: ‘‘It seems that 
the case does not fall within the rule applicable bad debts, con- 
tingent doubtful claims. Here the administrator knew that the 
brooch had been bequeathed Mrs. Matthews. knew that was 
the decedent’s possession the time her death and was informed, 
not only the will, but others, that belonged Mrs. McAllister 
(the decedent). made effort ascertain the facts from any 
persons other than Stanley (Mrs. Matthews’ brother) and 
Mrs. Matthews. Though informed Mrs. Matthews the names 
and addresses two witnesses, who could substantiate her statement 
that her mother had given her the brooch, the administrator did 
not write these witnesses. did not even apply the court for 
advice the matter, but proceeded without full and fair investiga- 
tion conclude that the brooch did not belong the estate and con- 
tented itself with merely making request for its return, when could 
have attached Mrs. Matthews’ property and recovered the value the 
brooch. While the rule that executor administrator not 
liable for failure recover assets belonging the estate except 
ease fraud, bad faith gross negligence, yet the application 
this rule generally held that gross negligence made 
out where shown that the property belonged the estate, that 
its value could have been collected, and that the administrator made 
effort collect other than request its 

The will Dolenty named his widow executrix. Among 
the assets his estate were several ranches valued over $90,000. 
The executrix being default the matter filing her account, 
several the creditors petitioned the court for order directing the 
account filed. When the account was filed the creditors inter- 
posed objections the approval thereof, most them specifying in- 
stances neglect and mismanagement the part the executrix 
resulting loss assets. appeared that rents due from tenants 
the ranches had not been collected, that she had refused offer 
rent one the ranches, and that certain crops standing the time 
the decedent’s death and worth $6,000 had not been harvested. 
least, they had been harvested the proceeds had not been accounted 
for the executrix. 

holding that the account was oper objections the court said: 
executor administrator chargeable, not only with the assets 
which actually come into his hands, but also with those which, rea- 
son his negligence, has failed get into his hands. 

Since under 7603 (Revised Codes) entitled the possession 
the real estate his decedent for the purposes administration, the 
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same rule must apply with reference the rents and profits which, 
the exercise ordinary care and diligence, ought received 
from Dolenty’s Estate, Mont. 33, 161 Pac. Rep. 524. 

The case Harrington Kateltas, 40, brings out not 
only the risk executor assumes neglecting reduce posssession 
without delay all the assets the estate, but also the risk which at- 
tends the appointment stranger executor will. 

her will Mrs. Harriet Christy, the suggestion her at- 
torney, named one Kateltas executor. was entire 
stranger Mrs. Christy, but was relative and client the at- 
torney. the time the death the testatrix the attorney was 
indebted her the sum $20,000. Although the executor had 
knowledge this fact did not include the claim his inventory. 
Nor did take any step toward the collection the claim. Kateltas, 
the executor, died and this action was brought against his estate 
recover the $20,000. far the attorney was concerned the claim 
against him was barred the statute limitations. was held that 
the estate Kateltas was liable. 

may said the court, ‘‘that executor not bound 
prosecute doubtful claim merely because those interested think 
well founded, but executor with notice that there debt due the 
estate bound active diligence for its collection, and must proceed 
without waiting for the request even the distributees. the case 
one such doubt that indemnity proper, must, least, ask 
for it, and any rate take the risk showing that the debt not 
lost his own negligence.’’ 

Another instance which trust company executor was held per- 
sonally liable for failing collect claims due the estate 
Northup’s Will, Supp. 318. The testator his lifetime had 
been practicing lawyer Brooklyn and his will made the Long 
Island Loan Trust Co. executor. the time his death fees for 
legal services were owing him from two parties, one fee being $3,000 
and the other about $2,000. the matter the $3,000 fee the 
executor accepted piece real estate which proved unmarket- 
able because the title was bad. The executor was held responsible for 
this amount under the rule that ‘‘land should not taken payment 
debts its proceeds may had instead.’’ 

The $2,000 fee could have been collected within year after the 
testator’s death but the debtor later became insolvent, making the claim 
uncollectible, and the executor was also surcharged with this amount. 
The executor was further made bear the costs and expenses the 
proceeding settle its account, which expenses are customarily paid 
out the funds the estate. Quoting from the opinion: ‘‘Generally 
speaking, executor will directed personally pay the costs where 
denies assets and they 


q 

q 


THE BANKING LAW JOURNAL 271 


Liability for Delay Collecting Assets. the preceding 
section reference was made decisions which the executor ad- 
ministrator made attempt collect certain assets the estate. 
There are other cases, which will referred this section, wherein 
the executor administrator tries make collection but delays too 
long before making the attempt and unsuccessful because such 
delay. 

The delay may due procrastination leniency the 
part the executor administrator extending time debtor 
the estate. either case personal liability the usual penalty. 

may that even strenuous measures the part the executor 
administrator, immediately after his appointment, would not have 
met with success. But also may that, when 
will not position establish that fact. 

executor administrator cannot afford lenient with the 
debtors the estate which represents. After has been generous 
the extension time which pay the debt, for some unknown 
unforeseen reason the debt may prove uncollectible, and the execu- 
tor administrator will probably find himself surcharged with the 
loss. 

Powell Hurt, Mo. Rep. 689, $1,000 note, payable 
the decedent, signed three men individually, who were partners 
grocery business Kansas City, Mo., fell due few months after 
the executors qualified. The will directed the executors collect notes 
belonging the estate soon they could matter 
law was their duty this apart from any instruction 
tained the When the note matured was presented one 
the executors Melone, one the makers, who was the 
president local bank and reputed good financial standing. 
Mr. Melone requested him wait awhile. The executor did wait and 
nothing was done for about eleven months. Then the bank which 
Melone was president and the grocery firm which was partner 
failed. was then revealed that Melone, the bank and the firm had 
all been insolvent for four five years. 

the hearing the objections the executors’ accounting the 
executor who presented the note testified: ‘‘I presented the note 
Melone for payment the bank short time after due. said 
that, consequence floods and high water out west, collections were 
slow; times were close Kansas City; and requested wait 
while. considered the note good and did not sue. waited along 
till the bank failed. Melone was reported good and responsible 
and wealthy. was considered the bank and the bank was reported 
strong and solvent. made agreement extend the time. just 
simply waited.’’ 

The executors were held personally liable for the loss which the 
estate sustained through their delay. The court’s opinion instruc- 
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tive the duties executors and administrators this regard and 

quote length: ‘‘Executors and administrators the position 
trustees those who are interested the estate which they under- 
take administer, and the rule has been long established this state 
that they are liable for want due care collecting the assets the 
estate, and the measure this care required them that care and 
skill which prudent man exercises the management his own 
affairs. The executor entitled credit his final settlement for 
all debts charged him his inventory due the estate where 
the debtor was insolvent, where, from any other cause, was im- 
possible for the executor have collected the claim the exercise 
due diligence. This not only follows from the general rule before 
stated, but the statutory rule. Section 240, Rev. St. 1879. 

the ground upon which executors ask credit for this note 
are that Melone was reputed and understood perfectly 
solvent, and was trusted good and prudent business men, but some 
eleven months after the maturity the note turned out utterly 
that the executors, giving him time this note, did 
more than prudent man would have done the management his 
own affairs. This line argument overlooks one important fact and 
that this: was the duty the executors, both under the terms 
the will and the law, collect the assets the estate and wind 
with all convenient speed. When say the duty ad- 
ministrator executor use that care and skill the 
the assets that prudent person exercises the management his 
own affairs, are take standard one who engaged closing 
his estate, and not one who engaged the conduct running 
business. There may and often are good and sufficient reasons why 
executor administrator should indulge creditor. may often 
the part prudence grant time instead resorting legal 
process. But there was reason whatever for granting this eleven 
months’ time Melone, save desire the executors comply with 
his request. certainly did not take eleven months for the floods 
and waters out west assuage. Indeed, the time granted him was 
much beyond that which asked. 

true Melone stood well financially; and the firm composed 
the makers this note was doing business over $1,000,000 per 
annum, and paid its debts the usual course business; but these 
furnish reason for the delay. the they show 
there was reason for such delay. true the note bore the largest 
rate interest that the law allows, but was not part the duty 
the executors make interest uncollected debts. was their duty 
collect the assets they matured. They did collect from Melone 
debt over $3,000 and perfectly clear that this note would 
have been paid the executors had insisted upon payment and 
also clear that would have been paid without suit. The executors, 
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granting the delay under these circumstances took upon themselves 
the risks arising therefrom. 

said Melone was point fact insolvent when the 
note matured and, had paid it, would have paid taking 
money from the bank. The duties and liabilities the executors are 
determined the facts they were maturity the note. 
Had the executors collected this note, they might have done when 
matured, one would contend that they would under any 
obligation refund the money because, eleven months thereafter, 
Melone proved insolvent. has been before said, the executors 
allowed the debt stand for other reason than that desire 
accommodate Melone, and this furnishes reason whatever why they 
should have credit for it. 

and administrators should not held too strict 
accountability, but must remembered their duty collect 
the assets and distribute the proceeds among those entitled thereto, 
and that duty does not allow them grant accommodation extensions 
was done this 

another Sanderson, Cal. 199, Pac. Rep. 497, 
appeared that, while executor delayed taking action note 
and mortgage, made one Braly, belonging the estate, the note 
became outlawed. Thereafter the maker died and his personal rep- 
resentative refused pay. The executor sought absolve himself 
for this neglect because his attorney had failed advise him fore- 
close the mortgage. But appeared that the attorney, who had been 
employed for other and more purposes, had advised him pre- 
sent the claim against Braly’s estate, which the executor undertook 
do, but failed attend to. 

The executor was held personally liable, the court saying: ‘‘The 
executor was properly charged with the Braly note. Had the executor 
followed the advice competent attorney, matter law, 
the case would different. Here plain question negligence. 
was the duty the executor excute his trust himself, and 
that which ought have done himself. The delay was not con- 
sequence any mistake law, advice given the attorney. 

The executors the estate James Gardner were surcharged with 
the amount $5,000 note with interest, payable the testator and 
signed one William Jack. The executors delayed enforcing the 
note until the maker failed. The court applied the rule that execu- 
tor who extends note due the testator, the personal security 
the debtor, does his own risk. 


The following quoted from the opinion: ‘‘The testimony taken 
this shows that when this note came into the hands the 
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accountants, William Jack, the debtor, was the owner considerable 
real estate; also large amount stock the National Bank 
Hollidaysburg, and partner the banking firm Gardner, Morrow 
Co., and that had the confidence the people, and stood high 
the financial circles the community, and that continued for 
about two years and one-half after the accountants came into possession 
this note. That the accountants collected the interest this note 
the maturity the same, and that time renewed the same 
without taking any security other than the personal responsibility 
the maker. The accountants excuse their noncollection this note 
the ground, first, the fact that the testator had taken such security, 
and that the debtor’s financial reputation was such high char- 
acter, and also for the reason that they, being the sole legatees and 
devisees his estate, with the exception few general legacies, con- 
sidered their own property, not being aware any indebtedness 
the estate. The auditor the opinion that the accountants did 
not good judgment ordinary prudence when they reloaned 
the money William Jack upon his promissory note, the only guar- 
anty payment being the individual responsibility the maker. 
There might have been some reason excuse the accountants had this 
loss during the first year, but, when they virtually made 
new loan upon such security, they failed the proper exercise 
their duties. This ruled several cases, the court saying that 
executor who loans money the estate upon the borrower’s personal 
security does his own risk. Gardner’s Estate, 199 Pa. 
524, Atl. Rep. 346. 

There may circumstances under which delay executor 
administrator collecting assets justified. For instance, was 
held that, where general letters administration were granted, 
ignorance the existence will, which was afterwards produced 
and proved, delay the part the administrator prosecute 
claim due the estate, after had learned the existence the will 
but before its production and probate, during which delay the debtor 
became insolvent and the debt was lost, that the delay did not con- 
stitute such negligence would make the administrator personally 
liable for the amount the loss. Allen, 439. 
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Banking Decisions 
this department are published each month all the important decisions 


the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


EIGHTY THOUSAND DOLLAR PAY ROLL LOSS 
COVERED INSURANCE 


International Harvester Co. National Surety Co., United States 
Circuit Court Appeals, Fed. Rep. (2d) 746, 
Affirmed Sup. Ct. Rep. 179 


policy against pay roll losses robbery ‘‘from 
the custody any employee the assured, while acting 
messenger paymaster, and receiving, handling, convey- 
ing and distributing the same, and from and within such place 
places may directed the assured,’’ covers the robbery 
pay roll money from locked empty conference room the 
plant the assured. 


decision reverses the decision the United States 
District Court (N. Illinois) Fed. Rep. (2d) 956, which was 


published the October, 1930 issue the Banking Law Journal 
page 766. 


Appeal from the District Court the United States for the 
Eastern Division the Northern District 

Action the International Harvester Company against the Na- 
tional Surety Company. Judgment for defendant [39 (2d) 956], 
and plaintiff appeals. 

Reversed and remanded with directions. 

Wm. Elliott and Dammann, Jr., both Chicago, IIL, 
for appellant. 

Ralph Shaw and Edward Everett, both Chicago, 
for appellee. 


PAGE, J.—Plaintiff (appellant), with thirty-two plants 
cities the United States and Canada, fourteen which were the 
city Chicago, carrying policy issued defendant (appellee) for 
protection against loss any the plants robbery money in- 
tended for pay rolls, sued defendant for such loss, and, after jury 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 558. 
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waiver writing and trial the court, judgment was rendered for 
defendant. 

Defendant introduced evidence. The so-called coverage clause 
reads follows: ‘‘For direct loss robbery money, intended for 
pay rolls only, from the care custody any employee the 
assured, while acting messenger paymaster, and while receiving, 
handling, conveying and distributing the same, and from and 
within such place places may directed the assured, and 
described Statement No. the Schedule.’’ 

Defendant’s claim that the money was not taken (1) from any- 
body’s care custody; (2) from any employee while acting mes- 
senger paymaster; (3) from such employee while was receiving, 
handling, conveying, distributing the same. 

The plat the opposite page shows part the Chicago 
tractor plant office, the place the robbery. 

The pay roll question, some $80,000, was made plaintiff’s 
main office Michigan avenue, Chicago, placed chest, and 
Brink’s Express Company, the tractor works office, six miles 
away, arriving there between 11:20 and 11:40. The chest was placed 
the conference room The conference room door was locked, 
and Johnson, who receipted for the money, Lutz, the superintendent, 
Daily, the auditor, Waring, the assistant superintendent, and Wrath, 
the paymaster, each had key. There were about fifteen employees 
the office, and during the robbery most them were against the 
walls with their hands up, face downward the floor. 

The walls the rooms here question were clear glass, above 
three-foot wainscoting. from his room see 
through the assistant superintendent’s room into the conference 
room knew when Brink’s men took the chest the conference 
room. 

Two outside entrances, and are shown the plat. When the 
money was delivered, and also the time the robbers came, shortly 
thereafter, there was armed guard and another There 
were nine armed robbers. They disarmed the guard and the 
point gun backed into rear room the guard That guard 
reached the stairway 11, and from there did some shooting the 
robbers. Another employee, with gun pointed his side, told the 
robbers where they could find the money. The robbers entered 
and the line ‘‘a’’ shows the course taken them. After 
some little delay, the door was broken down, and the chest taken away. 

Usually the money reached the tractor works shortly before noon, 
and was the practice Wrath, designated paymaster Lutz’s 
predecessor and continued Lutz, eat his lunch the company’s 
restaurant early and return the office about o’clock. With several 
others assisting him, then checked the money against the pay roll 
and made necessary additions and That work took 
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hour more. The money was then placed proper order upon 
trays, carried into the factory Wrath and others, accompanied 
guards, and given the workmen, immediately after they had com- 
menced work following the noon hour. 

many pages its brief, defendant argues that there before 
question fact. are the opinion, that the only question 
before one law. 

claimed that, because failure call the auditor and other 
employees, there arises, against the plaintiff, the presumption that 
they might have testified adversely plaintiff’s interests. one 
the reasons why the auditor should have been called, pointed out 
that Lutz testified agreement between him and the auditor that 
both should there during Wrath’s absence, and that, the auditor 
had been might have contradicted Lutz. Defendant seems 
have overlooked the fact that that testimony was stricken out 
its motion. not find any suspicious unexplained circum- 
stances that would raise presumption against plaintiff reason 
its failure call witnesses the employees named, and think this 
does not fall within the rule laid down Kirby Tallmadge, 
160 379, 383, Ct. 349, Ed. 463. 

After many intimations and assertions defendant’s brief that 
there was negligence the part plaintiff, counsel concedes that 
negligence not defense under the policy. 

determining defendant’s obligations under the policy, must 
examine all its provisions and take into consideration also the purposes 
the contract, the acts necessary done handling the pay roll 
money, and the conditions surrounding that handling. 

The chest remained the locked conference room for some minutes 
before the robbery. Although there were perhaps half dozen per- 
sons, including Lutz, within feet the door the conference 
room, one was the room with the chest. From that fact, de- 
fendant concludes that there was coverage, because says: (a) 
The words ‘‘receiving, handling, conveying and distributing’’ denote 
some physical act, and that while the money was rest the situation 
was not within the meaning any those words; (b) the money 
was not within the actual care and custody any one. 

The coverage clause, relating conveying the money, says ‘‘to 
and from and within such place places may directed the 
That language seems broad enough permit the 
conveyance all the pay rolls all the plants from the Chicago 
office. How much time was required any case convey the money 
the place disbursement does not appear. Whether defendant 
knew the conditions under which the money had transported 
from one place another does not appear, but does appear that 
plaintiff was left its own devices the time and manner 
transporting money, except that should between given hours. 
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Whatever conditions, way hindrances, delays, plaintiff 
encountered any given case, might encounter any case, the 
defendant knew plaintiff must accept found them. While 
does not appear that Brink’s Express left the main office the same 
hour each pay day, yet does appear that there were variations 
the time arrival the tractor works from ten twenty 
minutes. Considering the ordinary commonly known exigencies 
travel through the streets large city, hardly possible that 
stops for one reason and another, greater less duration, would 
not was expected that the money would, times, 
rest. 

oral agreement, counsel for defendant was asked, the 
money had been placed the safe, would there have been cover- 
and the answer was ‘‘No.’’ Special agreement H-3 the 
policy reads: ‘‘Location where money paid the employees and the 
number guards accompanying each paymaster each location and 
kind conveyances used and other form protection are 

Under the heading ‘‘Other Protection,’’ opposite the names two 
the plants, appears the words ‘‘Safe.’’ must presumed that 
was intended that, where there was safe, the money might 
placed for protection. Money the safe would rest. 

While the term ‘‘paymaster’’ frequently used, think im- 
portant note the provisions the policy, and also the absence 
other provisions. the coverage clause, the reference there not 
person who has been designated paymaster, but ‘‘any 
employee the assured, while acting messenger 
Special agreement H(4) reads: ‘‘Number paymasters not exceed 
thirty-two (32) but there may many assistant paymasters 
are required and the personnel the paymaster any place any 
his assistants entirely 

That provision says that all questions who what the pay- 
master any assistant are wholly eliminated, and seems explain 
the absence from the policy any requirement the name 
the paymaster, what qualifications should have, how should 
appointed. 

One paragraph the policy provides: ‘‘In consideration the 
premium charged, hereby understood and agreed that Brink’s 
Express Company may, the option the assured, pay off employees 
the assured, and while doing will considered employees 
the assured and covered such under this policy, anything the 
policy the contrary notwithstanding.’’ 

Here provision that Brink may pay off, and that, while 
doing, shall considered, not paymaster, but employees 

are opinion that was not the purpose nor the intention 
defendant, drafting the provisions the policy, limit the 
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handling the money some individual who may have been 
designated paymaster, but that there would coverage even 
though such designated paymaster personally had nothing with 
receiving, handling, conveying and distributing the money. could 
not have been intended that, the individual designated 
master had been sick, vacation, was for any other reason not 
present the day fixed for paying the wages the men, that pay- 
ment made upon that day would not have been covered the policy. 
that was the intention, why the special agreement (4), quoted 
above? The evidence shows that the superintendent, who had the 
power appointment, designated himself remain there and look 
after the pay roll during the absence the paymaster. 

urged that the superintendent did nothing with the money, 
but went ahead about his business his own room, with his back 
the rogm where the money was placed, and that did not know 
the auditor went check the seals. But does appear that 
knew when the robbers came and was alert act; that went 
the door his room, 10, ascertained that there was holdup; that, 
while was there, shots that struck the floor threw splinters into 
his face; that then returned his desk get his revolver, but 
that was useless try anything, was covered 
the guns the robbers. 

The guards and were armed and placed those points 
because was pay day and for the express purpose protecting 
the pay roll money. The money was thus placed under their care 
and protect from all persons approaching with 
felonious intent. Those men were armed and placed that day for 
the sole purpose protecting the money, and they were the first 
obstacles encountered the robbers, and were disposed violent 
assaults upon them. Those men were assistants the paymaster. 

Defendant contends that ‘‘handling,’’ used the policy, means 
that there must some physical touch which something done 
with the property; that is, that must going through some move- 
ment manipulation, and that while property rest not 
being handled. think the word, used, must given broader 
meaning. 

One the riders the policy contains the following provision: 


consideration $5.50 additional premium, understood 
and agreed that insurance the amount $4,000.00 added the 
policy which this endorsement attached apply and cover pay- 
roll money while being handled the Paymaster the following 
location: $4,000.00. Tractor Works, Construction Roll, Chicago, 

endorsement effective from the 24th day July, 1925.” 


That provision all conditions necessary bring that money 
the protection the policy. The word ‘‘handled’’ only 
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money intended for pay roll. The following are among the defini- 
tions the word ‘‘handle’’ found the dictionaries: 

manage, conduct, direct, control: (a) thing, animal per- 
son; (b) matter, course action, (sometimes: carry out, per- 
form, transact). use, something with; make due use of; 
deal with, treat; have hand pass through one’s hands 
the way business; trade deal in; buy and sell.’’ Oxford. 

manage, contrive, direct with with the hands; use, 
ply, wield, manipulate; handle musket oar; ‘Grant... 
had been raised the chief command vaster army than has ever 
been handled any mortal man’; act toward; deal with, treat, 
‘They handled him shamefully’; buy and sell; trade, invest, 
deal in, handle cotton wheat; handle stocks and 
Standard. 

use for specified purpose; manage, control, direct, 
‘He handled his regiment finely’; ‘He boy who hard handle.’ 
deal with, act upon, perform some function with regard to, 
as, ‘Much mail matter was handied.’’’ Webster. 

deal with, Soule’s Dictionary Synonyms. 


thus appears that ‘‘handling’’ covers many acts that not 
involve them any idea physical contact, and that covers acts 
that relate matters that have physical existence all. 
quite common say, for instance, that lawsuit ‘‘handled’’ 
that the matter financing concern ‘‘handled’’ that 
the sale purchase property being ‘‘handled’’ are 
opinion that the word ‘‘handling,’’ used the policy, broad 
and comprehensive enough cover the money intended for the pay 
roll from the time was separated for that purpose until received 
the employees. are opinion that the money intended for pay 
roll was, the time the robbery, covered the policy. 

The judgment reversed and the cause remanded, with direc- 
tion the District Court enter judgment for the plaintiff the 
action for the sum $80,421.47, with interest thereon the rate 
per cent. per annum from March 20, 1926, the date entry 
the judgment, together with the costs suit. 


TITLE STOLEN NEGOTIABLE BONDS 


Gruntal National Surety Co., Court Appeals New York, 173 
Rep. 682 


The plaintiffs, stockbrokers, sold negotiable coupon bonds for 
customer and paid the proceeds over the customer. was 
later discovered that the bonds had been stolen. The plaintiffs 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 506. 
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replaced the stolen bonds with others unquestioned title, re- 
quired the stock exchange rules. The defendant surety com- 
pany, which had insured the owner, made good the amount. This 
action was brought determine whether the the 
surety company were entitled the bonds. held that the 
plaintiffs were entitled them under section the New York 
Negotiable Instruments Law (section the Uniform Act) 
which provides that one who derives his title through holder 
due course and not party any fraud affecting the instru- 
ment, has all the rights holder due course. 


NOTE.—A comment this decision will found page 251. 


Appeal from Supreme Court, Appellate Division, First Department. 

Action Benedict Gruntal and others against the National 
Surety Company and others. Judgment for defendants (134 
Rep. 525, 235 546) was reversed and judgment directed for 
plaintiffs (228 App. Div. 191, 239 562), and certain de- 
fendants appeal. 

Affirmed. 

Stewart Maurice and Murray Weich, both New York City, 
for appellants 

Harold Nathan and William Leider, both New York City, 
for respondents. 


CRANE, J.—The plaintiffs are stockbrokers, members the New 
York Stock Exchange. Louis Katz and Cassie Lewin, the firm 
Katz, Lewin Wiener, were customers. April 17, 1928, and 
thereafter, Katz delivered the plaintiffs sell for his account three 
$1,000 New York Railways per cent. bonds, two $1,000 Detroit- 
International Bridge Company per cent. bonds, and three $1,000 
Brooklyn-Manhattan Transit Company per cent. bonds. The bonds 
were sold and the purchase price credited his account, which 
received part cash, leaving balance due when his account was 
closed May 31, 1928. 

Cassie Lewin brought the plaintiffs May the same year 
three $1,000 Pennsylvania Railroad per cent. bonds, three $1,000 
United States Brazil per cent. bonds sold for his account. 
received the full amount the purchase price, less commissions. 

All these bonds were coupon bonds payable bearer and were 
negotiable instruments. They had been stolen from their true owners. 
Whether Katz and Lewin were parties the theft fraud obtain- 
ing the bonds does not appear. The brokers, however, had 
edge the fact. All these bonds, with the exception one $1,000 
United States Brazil bond, were returned the brokers stolen 
bonds, and were replaced them with like bonds unquestioned 
title. 
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The rules the New York Stock Exchange provided that nego- 
tiable bonds claimed have been lost stolen are not good de- 
livery, and, bonds are delivered which any one claims have been 
lost stolen, they can any time returned the Stock Exchange 
house making delivery, and the latter must take them back when 
tendered, and deliver bonds constituting good delivery, until such 
Exchange house has established its title against the claim 
the previous holder. The plaintiffs, making substituted de- 
liveries, were complying with this rule. 

This left them with the stolen bonds their hands, which they 
could not dispose until the title had been cleared up; thus this 
action. The owners the stolen bonds had been insured against 
theft the three defendant insurance companies. paid the 
loss, these insurance companies became subrogated the rights the 
true owners, and claimed and still claim title the bonds against 
the plaintiffs. One these companies, the United States Fidelity 
Guaranty Company, has dropped out the appeal. This action 
establish the title these bonds and for judgment declaring the 
plaintiffs the true and lawful owners thereof. 

When Katz and Lewin turned these bonds over the plaintiffs 
sell for them, the plaintiffs doing acted agents for these 
and the fact that under the rules the Stock Exchange 
they had sold the bonds their own name without revealing the 
identity their principals did not change the situation. Assuming 
for the moment that these bonds, payable bearer, are treated 
like other personal property, these brokers were liable conversion 
the true owners. would excuse that they acted good 
faith and without knowledge the theft. Casey Kastel, 237 
305, 312, 314, 142 671, 995. Was their position 
changed when they repurchased them from holders due course? 

When the plaintiffs sold the bonds purchasers for value without 
notice, that is, holders due course (Negotiable Instruments Law, 
§91 [Consol. Laws, 38]), these holders obtained good title, and 
the rights the true owners were barred; the purchasers held the 
bonds free from any defect title (Negotiable Instruments Law, 
§96). The whole world was free purchase good title from these 
holders with the exception those stated section 97, which reads: 
the hands any holder other than holder due course, 
negotiable instrument subject the same defenses were 
non-negotiable. But holder who derives his title through holder 
due course, and who not himself party any fraud 
illegality affecting the instrument, has all the rights such former 
holder respect all parties prior the latter.’’ 

When the brokers took back the stolen bonds, above stated, they 
paid value for them; they made good their delivery substituting 
other bonds like kind and nature. that time they were not act- 
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ing agents for Katz and Lewin, but their own right, and 
fulfillment their own obligations. The substituted bonds were their 
property. The agency for their customers had terminated. They 
therefore had all the rights these holders due course, unless they 
came within the exception; that is, were parties the fraud 
illegality affecting the title the bonds. 

The Appellate Division, considering Hibbs Brown, 112 App. Div. 
tive upon this point, held that the brokers were holders due course. 
examination that case fails disclose that the question which 
has here been raised was there fully considered. this court, least, 
the main contention the Hibbs Case was over the negotiability 
the bonds and not the title them. here have the question 
squarely presented whether the brokers’ liability for conversion, 
any, when they held and sold the bonds, was wiped out when they 
repurchased them for value from holder due course. The answer 
this requires two considerations: First, whether the liability one 
for conversion who innocently takes and disposes stolen securities 
makes him party the fraud and illegality affecting the instru- 
ment; and, second, whether the first assumption correct that 
broker, acting good faith and without notice, liable conversion 
for selling and disposing bonds payable bearer. 

Actual participation the fraud illegality affecting title 
the instrument not requisite bring one within the meaning 
section 97. payee negotiable instrument merely having knowl- 
edge infirmity the time transfer does not change his posi- 
tion upon reacquisition from holder due course. His previous 
knowledge defects title the time transfer revived; 
does not become holder due course, although his reacquisition 
from such one. Horan Mason (Nos. 3), 141 App. Div. 89, 
125 668; Harter People’s Bank Buffalo, 221 App. Div. 
122, 223 118. Whether this rule limited payees ex- 
tends transferors other than payees, need not consider this 
time. certainly does not extend those who take from holder 
due course with knowledge defects, but who have not with such 
knowledge previously transferred the instrument. Visburgh Diefen- 
dorf, 119 357, 801, Am. St. Rep. 836. 

The appellant insists that the broker who exercises dominion over 
stolen property classed party the fraud illegality, 
and cannot better himself repurchase from innocent holder. 
are confronted with the proposition that, the brokers were liable 
for conversion selling the bonds, their title holders due course 
upon reacquisition worthless. The value the bonds would 
offset the damages for conversion, and, prevent 
action, the courts will consider the brokers, upon reacquisition, have 
assumed their original position takers without value and therefore 
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not holders due course. This matter has been thoroughly touched 
upon Prof. Chafee article the Col. Law Rev. vol. 21, 
538, entitled, ‘‘The Reacquisition Negotiable Instrument 
Prior See, also, Bank Meno Coulter, Okl. 213, 221 
495, reviewed Harv. Law Rev. 907. 

These reflections lead reconsideration the main premise 
that the brokers were liable the first instance for conversion 
selling stolen negotiable bonds, payable bearer. 

The general rule doubt is, above stated, that innocent 
holder, appropriating disposing stolen property, liable for 
conversion. Both common law (Turnbull Bowyer, 456, 
100 Am. 523) and under the Negotiable Instruments Law, 
holder due course negotiable paper takes good title even from 
thief. stock certificates, see Turnbull Longacre Bank, 249 
159, 163 135. United States government bonds, payable 
bearer, and like bonds corporations. today freely 
money; title passes delivery. broker accepting such securities 
for disposition behalf customer has little means warn- 
ing inquiry such indorsements other relationships might sug- 
gest. The securities pass from hand hand delivery. 
mere conduit between the seller and the purchaser, for which re- 
ceives small commission. The purchaser not liable for conversion 
yet the broker, acting without any ground for suspicion, said 
liable for the full value the security which has sold, although 
has paid the purchase money over the seller. The harshness 
such rule has been recognized the courts repudiating his 
liability. policy does not demand the extension liability for 
innocent acts such case. Pratt Higginson, 230 Mass. 256, 
257, 119 661, 662, 714, the Supreme Judicial Court 
Massachusetts said brokers: 

question for decision therefore whether the defendants 
who received and sold the bonds and accounted for the proceeds 
the apparent owner, without notice any infirmity the title, 
any circumstances which should have put them upon inquiry, can 
held responsible damages the true owner for conversion. 

defendants undoubtedly exercised dominion over the bonds 
converting them into money. the property had consisted 
chattels non-negotiable documents which stock 
are example, the plaintiff’s title would not have been divested 
sale even purchaser for value and good faith. 
Rollins, 173 Mass. 275, 278, 863, Am. St. Rep. 284, and 
cases there collected. But this rule there well recognized ex- 


ception where the property consists negotiable securities.’’ 


The decision the court was that the brokers were not liable for 

The Supreme Judicial Court Maine, Kimball Billings, 
Me. 147, Am. Dee. 581, has held the contrary. 
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are inclined the view that the plaintiffs this case were 
not liable for conversion, when, behalf apparently honest 
customer with whom they had had past dealings, and without any 
cause whatever for suspicion, they sold for his account negotiable 
corporate bonds payable bearer. This being so, the plaintiffs, upon 
reacquiring the stolen bonds for value, holders due course 
and owners thereof. 

For the reasons here stated, the judgment should therefore 
affirmed, with costs. 

Judgment affirmed. 


LIABILITY BANK WHICH FRAUDULENT 
PAY ROLL CHECKS ARE DEPOSITED 


Becker Bronx County Trust Co., City Court New York, 246 
Supp. 167 


Where checks bearing forged indorsements are deposited 
bank, the bank, upon discovering the forgeries, may charge the 
amounts the checks against the depositor’s account, or, the 
amount insufficient for that purpose, may recover the amount 
from the depositor. the present however, the bank was 
denied this privilege because the proof offered was insufficient 
establish its case. 

The plaintiff, who was depositor the defendant bank, 
brought this action recover $2,371.33, the amount standing 
the his account. The bank entered counterclaim for 
$13,973.13, the amount certain checks bearing forged indorse- 
ments, some which were drawn the defendant and some 
another bank, which checks the plaintiff either deposited his 
account cashed the defendant bank. These checks came into 
existence the following manner. Two employees the street 
cleaning department the city New York, during period 
four years, padded the weekly pay rolls adding them the 
names persons who were not actually employed the city. 
When these checks were signed the proper city officials the two 
employees delivered them brother-in-law the plaintiff, who 
had the plaintiff cash them. The plaintiff then indorsed them and 
deposited them cashed them the defendant bank. claim 
was made that the plaintiff was any way involved the fraud. 

proving its defense, counterclaim, the defendant bank 
relied the uncorroborated testimony the two employees who 
had been responsible for the fraud. presenting its evidence 
the defendant did not deal with one check time, but presented 
the checks bundles, endeavoring this way prove its case 
masse. The two employees were permitted off hundreds 
names from the pay rolls which they claimed were fictitious and 
not the names persons actually the city’s employ. 
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number instances, however, names thus claimed have been 
were subsequently shown names bona fide em- 
ployees. 

The referee, whom the matter had been referred for decision, 
found favor the for the amount his deposit and 
dismissed the counterclaim because the insufficiency the proof 
offered, without prejudice the defendant bank subsequently 
beginning action for the amount its claim. 


Action Colman Becker against the Bronx County Trust Com- 
pany, which defendant filed counterclaims. 

Judgment for plaintiff, and defendant’s counterclaims dismissed 
without prejudice. 

Louis Dinkelspiel, New York City, for plaintiff. 

Goldwater Flynn, New York City (J. Jones, New 
York City, counsel), for defendant. 


FINELITE, Official action was referred 
official referee hear and determine. the 25th day November, 
1929, the parties and their counsel appeared before me. Many hearings 
were held, and the record presents 584 pages testimony and 
exhibits which were received evidence. appears from the plead- 
ings that the action was brought the plaintiff recover from the 
defendant the sum $2,371.33 for money had and received; that the 
plaintiff was depositor the defendant bank for several years; that 
from time time the plaintiff made deposits the defendant bank, 
and the 11th day December, 1928, there was balance the 
eredit plaintiff the sum $2,371.33, which the de- 
manded and the defendant refused pay. The defendant its 
answer admits the plaintiff’s complaint, and asserts four separate 
defenses and two counterclaims, the effect that the plaintiff de- 
posited with the defendant certain checks the city New York 
drawn the defendant bank and received credit therefor; that the 
plaintiff also cashed the defendant bank certain checks the city 
New York drawn the defendant bank; that the plaintiff also 
cashed the defendant bank certain checks the city New York 
drawn the Central Mercantile Bank, and also deposited certain 
other checks the city New York drawn upon the Central Mer- 
Bank and received credit therefor; that all these checks 
issued fraudulent scheme defraud the city New York, and, 
all the checks bore the indorsement the plaintiff, the defendant 
claims the plaintiff thereby warranted the genuineness all prior in- 
dorsements, and prays that the complaint dismissed and that the 
defendant have judgment against the plaintiff for the sum 
$13,973.13. 

The litigation arose out the padding the pay rolls two city 
employees the street cleaning department the borough Bronx, 
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Fourth district, during the years 1925 1928. The scheme, sub- 
stance, was follows: Stoeber, the assistant foreman the Crom- 
well Avenue Garage, would fill the weekly pay roll with fictitious 
names, and, the receipt the checks from the city New York, 
would turn them over one Lougheed, the manager the garage. 
The checks would then signed for the pay roll, and the payee’s 
name would written the back the check either Stoeber 
Lougheed, and the defendant claims that the checks involved this 
litigation were put Lougheed through one Zankel, 
brother-in-law the plaintiff, who claimed was also em- 
ployee the city New York; that 244 checks totaling $2,371.34 
were drawn the defendant bank, which was depositary the 
city New York, 238 which were deposited cashed the 
defendant bank; that 465 checks, totaling $12,386.57, were drawn 
the Central Mercantile Bank, also depositary the city New 
York, 446 which were deposited the defendant bank were 
eashed. There evidence the case showing that the defendant 
bank has been sued the city New York for recoupment, that 
the city New York has recovered any money from the defendant 
bank result the fraud, but claimed that the city New 
York has threatened suit. 

The defendant’s exposition the law governing the case 
with the authorities. clear that, where check made 
payable fictitious person, not known the maker such, 
not check ‘‘bearer’’ passing upon delivery, and the trans- 
feree thereof, under forged indorsement the name the ficti- 
tious payee, cannot enforce payment, and, does collect from the 
drawee bank, upon discovery the forgery becomes liable for the 
amount the check (Conners Car Co., Manufacturers’ 
Traders’ Nat. Bank, 124 Rep. 584, 209 406, affirmed 
214 App. Div. 811, 210 939; Egan Garfield Nat. Bank, 
118 Mise. Rep. 76, 192 209; United Cigar Stores 
American Raw Silk Co., 184 App. Div. 217, 171 
480, affirmed 229 532, 129 904; Shipman Bank the 
Am. St. Rep. 821; Seaboard Nat. Bank Bank America, 193 
liable all checks deposited, irrespective whether they were in- 
dorsed (Leather Manufacturers’ Nat. Bank Merchants’ Bank, 128 
26, Ct. Ed. 342; White Continental Nat. Bank, 
316, Am. Rep. 612; Kleinman Chase Nat. Bank 
City New York, 124 Mise. Rep. 207 191; Stein 
Empire Trust Co., 148 App. Div. 850, 517); that 
the indorser liable all checks indorsed him (Negotiable In- 
struments Law, §116; Kleinman Chase Nat. Bank City 
New York, supra; Oriental Bank Gallo, 112 App. Div. 360, 
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561; Leather Manufacturers’ Nat. Bank Merchants’ 
Bank, supra). 

follows, therefore, that, immediately the forgeries were dis- 
covered, the bank could charge the account the depositor with the 
amount all forged checks, whether deposited his account in- 
dorsed him, and maintain action recover any balance due 
the bank without making demand upon the depositor. 

Defendant relies the testimony Stoeber and Lougheed 
establish the elements the fraud whereby has been victimized. 
The evidence presents doubt that Stoeber and Lougheed entered 
into scheme defraud the city New York the manner above 
recited. Both these individuals have confessed their participation 
the crime, both were indicted, tried and sentenced the state 
prison felons, and have now been released from un- 
willing accept their testimony without corroboration. not 
claimed the defendant, nor does the proof show, that the plaintiff 
was particeps criminis. inference, the defendant undertook show 
that some the checks involved this litigation were put 
lation one Charles Zankel, brother-in-law the plaintiff, but 
Zankel was not produced witness. The method employed the 
defendant establish liability the part the plaintiff was have 
Stoeber Lougheed indicate the pay rolls the fictitious names; 
then great mass checks were produced, and effort made 
the defendant tie the checks bearing similar names with the 
fictitious names appearing the pay rolls, and then undertaking 
show that such checks bore the indorsement the plaintiff. Stoeber 
and Lougheed without much consideration would off hundreds 
names from the pay rolls and claim they were fictitious and repre- 
sented the names employees the service the city New 
York. number instances, however, such claimed fictitious 
names were subsequently shown names bona fide employees 
the city New York. presenting the evidence, the defendant 
did not deal with one check time, but presented many bundles 
vontaining many checks and many pay rolls containing many claimed 
fictitious and endeavored this way prove its case 
masse, method which did not appeal me, from time time 
expressed during the course the hearings. The plaintiff was the 
proprietor stationery and cigar store the Bronx, and has béen 
business for many years. became depositor the Bronx 
County Trust Company about the year 1922. Many the em- 
ployees the city New York employed the Cromwell Avenue 
Garage the street cleaning department were his customers, for 
whom, order draw their trade, would from time time cash 
checks, but time did checks for Stoeber Lougheed. 
began checks for city employees 1921, and asserts 
that never any check for any employee the street clean- 
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ing department who did not have street cleaning uniform and 
badge. The plaintiff denied the indorsement great volume 
produced, and contradicted the testimony Stoeber and 
Lougheed many details. There can doubt that the defendant 
has cause action growing out the fraud practiced Stoeber 
and Lougheed, but this action has failed its proof fasten 
liability the plaintiff. 

Therefore, the defendant having admitted the plaintiff’s claim, 
find favor the plaintiff the sum $2,371.33, with interest 
thereon from the day December, 1928, together with costs 
and the disbursements necessarily made this action, and dismiss the 
counterclaims the defendant for failure proof, and not the 
merits, without prejudice the defendant beginning action for 
the amount its claim. The plaintiff and the defendant may sub- 
mit their requests find and conclusions law within ten days from 
the date this decision. 


DIRECTORS LIABLE GUARANTY PAY- 
MENT DEPOSIT 


Travelers’ Building Loan Association Hawkins, Supreme Court 
Arkansas, Rep. (2d) 474 


The directors bank, order retain the plaintiff’s de- 
posit, executed bond guaranteeing that the bank would ‘‘at all 
times’’ pay the order the plaintiff’s agent any and all sums 
deposit. check drawn the agent the plain- 
tiff’s name and payable the plaintiff was forwarded the 
plaintiff and deposited the latter. The check was returned 
unpaid, the drawee bank having been closed. was held that 
delay the part the plaintiff depositing the check did not 
relieve the bank from its obligation pay the check, and did not 
discharge the directors from liability pay upon the insolvency 


the bank, since they had guaranteed that the bank would pay 
all 


Suit the Travelers’ Building Loan Association against 
Hawkins and others. Judgment for defendants, and plaintiff appeals. 

Reversed, and judgment rendered against all the defendants except 
the defendant McWilliams, and him judgment reversed and 
cause remanded for new trial, with directions. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 468. 
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Patterson, and Rose, Hemingway, Cantrell 
Loughborough, Little Rock, for appellant. 
Reynolds Maze, Clarksville, for appellees. 


McHANEY, J.—On May 30, 1928, the appellees, being directors 
the First National Bank Clarksville, Ark., order retain the 
deposit appellant said bank, executed and delivered their 
joint and several obligation bond, guaranteeing that said bank 
would ‘‘at all times’’ pay the order appellant’s agent, Thomp- 
son-Sharyer Company, any and all sums deposit therein. 
November 1929, appellant’s said agent drew check said bank 
for the balance its account, approximately $2,700, and either that 
day some two three days later mailed appellant Little 
Rock. The account was appellant’s name, the check was drawn 
it, its name its agent, and all business with said bank 
was transacted its name. The check was deposited appellant 
its eredit Little Rock bank the morning November 15, 
1929, and shortly thereafter, the same date, received informa- 
tion wire that the Clarksville bank was closed, and the check was 
returned appellant unpaid. Thereafter payment was demanded 
appellees, which they refused, and this suit followed. They defended 
the ground that appellant had failed deposit the check its 
bank Little Rock for collection within reasonable time after its 
receipt, and that the loss sustained was therefore caused its own 
negligence. They further alleged that, the check had been deposited 
and presented for collection due course, would have been paid. 
Appellee further defended the ground his mental 
make contract—that was non compos—and that 
was, therefore, not bound the bond. the conclusion the 
testimony, appellant requested directed verdict against all appellees, 
except which the court refused, and submitted the case 
the jury appellees’ defense negligence depositing the 
check, stating, instruction No. ‘‘And the principal question that 
you will have determine this case whether not the failure 
the plaintiff, they did fail, use due diligence cashing the 
check Thompson-Sharyer Company sent them, apt time, 
reasonable time. they were negligent that respect and their 
failure use due diligence depositing the check was the cause 
the loss here, then your verdict should for the defendants. The 
burden upon the defendants establish that Appellant 
objected and excepted this instruction. From judgment 
verdict for appellees, this appeal prosecuted. 

The court erred refusing appellant’s request for directed 
verdict against all appellees, except and giving the 
instruction above quoted. The court and appellees were under the 
mistaken belief that there was duty resting appellant deposit 
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the check within reasonable time. There such rule between 
drawer and drawee, else the drawee sustains all loss caused the 
delay. Such section may found our Negotiable Instruments 
Act (section 7952, Crawford Moses’ follows: ‘‘A check 
must presented for payment within reasonable time after its issue 
the drawer will discharged from liability thereon the extent 
the loss caused the delay.’’ Here, however, the drawer and the 
drawee are one and the same person. Appellant was simply taking 
the money out one pocket put another. the money had 
been deposit the name appellant’s agents, and they had 
drawn check against their own account appellant’s favor, then, 
action appellant against the agents under the facts presented 
this case, there might have been occasion submit the question 
appellant’s negligence presenting the check for payment the 
jury. But have such accepting the deposit, the First 
National Bank agreed pay the checks appellant, drawn against 
said account, and signed its agent, Clarksville, demand. The 
bond executed appellees guaranteed that the bank would this 
all The fact that appellee failed present the check 
for payment reasonable time (assuming fact) did not 
relieve the bank its obligation pay demand, nor did dis- 
the bank’s bondsmen after insolvency the bank, because 
they agreed and bound themselves that should ‘‘at all 

necessarily follows that directed verdict should have gone 
against all appellees, except McWilliams, and judgment will entered 
here for the amount the check, $2,618.77, with interest per 
from November 15, 1929. appellee the judg- 
ment will reversed and the cause remanded for new trial, with 
directions submit the jury only the question his mental 
capacity the time signing the bond. The court correctly sub- 
mitted this question the jury instruction No. requested 
appellant, but the court did not require the jury make separate 
finding his mental capacity, and cannot determine from 
general verdict for all appellees what they based 
liams. 

Other questions are discussed appellant’s brief. The question 
regarding the disqualification the juror, Dickonson, will not arise 
again another trial, and need not decided. Appellee 
having the burden prove his incompetency will entitled open 
and close the case. Relative the cross-examination Dr. 
Manley, think the court erred refusing permit counsel for 
appellant cross-examine the doctor, the manner sought, the 
testimony was both relevant and competent. putting the doctor 
the stand witness testify regarding appellant’s mental con- 
dition, the statutory privilege extended physicians section 4149, 
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Daniels, Ark. 352, 651; National Annuity Ass’n Me- 


NOTE PROVIDING FOR DEPOSIT ADDI- 
TIONAL COLLATERAL NEGOTIABLE 


Sommers Goulden, Supreme Court Oklahoma, 294 Rep. 175 


promissory note contained provision that case de- 
preciation the market value any security pledged collateral 
the maker should deposit demand additional collateral that 
the market value should always least twenty per cent. more 
than the amount the note, and that upon the maker’s failure 
deposit such additional security the note should the option 
the holder deemed due and payable. was held that 
this provision did not render the note nonnegotiable. 


Action Goulden against Sommers. Judgment for 
plaintiff, and defendant appeals. Affirmed. 

Marshall Bodovitz, Tulsa, for plaintiff error. 

for defendant error. 


HEFNER, J.—A. Goulden, the defendant error, 
brought this action against Sommers, the plaintiff error, 
defendant, the district court Tulsa County. The plaintiff’s peti- 
tion declared upon promissory note made the defendant one 
Leecraft payee, which was indorsed before maturity the 
plaintiff. was alleged that the sum $490 with interest and at- 
torney’s fees was due thereon, and judgment therefor was sought. 
The defendant denied the allegations the petition and alleged 
affirmative defense that the note was procured certain fraudu- 
lent representations made the payee therein. 

The determinative presented here whether not the 
note was negotiable. were negotiable instrument, within the 
provisions our law defining negotiable instruments, the defenses 
fraud pleaded the defendant would unavailing. If, the other 
hand, the note was nonnegotiable, the defense fraud interposed 
the defendant’s answer was good defense proven. 

The note was dated September 17, 1917, and was payable 
months after date the order Leecraft, the sum $540. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 753. 
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contains numerous provisions, not necessary mention here, but 
our particular attention drawn the following sentence contained 
the body the note, which follows: 


depreciation the market value any security 
pledged for this obligation, the maker agrees deposit demand 
additional collateral that the market value shall always least 
twenty per cent. more than the amount this note, and failing 
deposit such additional security, this note shall the option the 
holder deemed due and payable forthwith, anything herein 
expressed the contrary notwithstanding and may 
immediately reimburse itself the sale any and all collateral.’’ 


claimed that the foregoing clause provides for acceleration 
the maturity the note the option the holder thereof, case 
the maker fails meet his agreement deposit additional collateral 
holder’s demand the event depreciation value security 
pledged for payment the note. this provision the note 
claimed two separate and distinct propositions are contained therein, 
which destroy the negotiability the instrument. the first place, 
addition promise pay, contended the sentence referred 
contains agreement deposit additional collateral security 
ease that described the note depreciates market value. the 
second place, claimed upon the failure the maker for any 
reason, deposit such additional collateral upon the holder’s demand 
the holder might his option declare the note due and payable 
forthwith. 

The appellant contends that the above clause the note destroyed 
its negotiability. 

Whether not this note negotiable depends upon the provi- 
sions our statute. Section 7671, 1921 follows: 


instrument negotiable must conform the following 
requirements: 

must writing and signed the maker drawer; 

Must contain unconditional promise order pay 
sum certain money; 

future time; 

Must payable order bearer; and 

Where the instrument addressed drawee, must 
named otherwise indicated therein with reasonable 


Section 7674 provides that instrument payable upon contin- 
gency not negotiable, and the happening the event does not cure 
the defect. Section 7675 contains provisions which not affect 
negotiability, and the section follows: 


instrument which contains order promise any act 
addition the payment money not negotiable. But the 
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negotiable character instrument otherwise negotiable not 
affected provision which: 

Authorizes the sale collateral securities case the 
instrument not paid maturity; 

not paid maturity; 

Waives the benefit any law intended for the advantage 
protection the obligor; 

Gives the holder election require something 
done lieu payment money. 

‘‘But nothing this section shall validate any provision stipu- 
lation otherwise 


The appellant calls our attention numerous cases support 
his theory, but case cited where the facts are the same are 
presented the case bar. 

Our attention also called the case Oklahoma State Bank 
First National Bank Grandfield al., 108 Okl. 272, 236 581, 
582. There this court held that note which provided that the payee 
was fully authorized proceed collect the note any time when 
believed himself insecure was nonnegotiable. the body the 
opinion was said: 


for plaintiff error, support their contention that 
said note negotiable, cite many cases from other states, examina- 
tion which discloses that they were decided either prior the 
adoption the Uniform Negotiable Instruments that they 
were based notes containing provision for the acceleration the 
time payment, conditional the performance nonperformance 
certain acts the maker. These cases are not applicable the 
ease bar. 

clause the note under consideration gives the payee power 
declare due any time deems himself insecure—something 
over which the maker has control. 

question therefore for our determination is: What the 
effect negotiability where the payee given option declare 
note, due before maturity, independent any default the part 
the 


Here was clearly held that the clause the note under con- 
sideration gave the payee power declare due any time felt 
himself over which the maker had 
That not the question for our determination the case bar. 
this case, the security should suddenly decrease value, 
often does do, the holder the note has right demand additional 
security, and the maker thereof has the privilege placing the addi- 
tional security, which event the holder the note cannot declare 
the note due. follows that the maker the note does have the 
right control whether shall declared due. Whereas 
the Oklahoma State Bank Case had not that right. 
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The defendant error calls our attention numerous 
which uphold his theory, the one more nearly point that West 
Point Banking Company Gaunt al., 150 Tenn. 74, 262 
38, 862. that case the note declared upon con- 
tained this provision: 


2 


Nashville, Tenn., March 1916. 

(1) year after date, promise pay the order 
Claiborne Bryan, two thousand five hundred no/100 dollars, 
without for value received; and hereby pledge with 
the holder hereof collateral security forty (40) shares preferred 
stock the First Amortization Mortgage Bond Co. America— 
with interest from date— and agree demand deposit with 
said holders such additional security they may from time time 
require, should the security hereby pledged become unsatisfactory 
less valuable, and default thereof this note shall instantly become 
due and 


the body the opinion the court said: 


urged that the chancellor should have held that said notes 
were nonnegotiable, account the agreement contained them 
that, the event the maker should fail refuse deposit with the 
holder thereof such additional security the holder might from time 
time require, should the security pledged become unsatisfactory 
less valuable, and default thereof, said note should become due and 


And again the court uses this language: 


citation further authority, are inclined adopt 
the view that the conditions relied destroying the negotiable 
character this note not accomplish that purpose. The essential 
things pointed out section the act are: (1) That the instru- 
ment must writing, signed the maker; (2) must contain 
promise pay sum certain money; and (3) must 
payable demand fixed future time; (4) must payable 
the order specified person bearer. And the independent 
promise this note pledging the holder upon demand put 
additional collateral did not substantially affect ony these require- 
ments. The promise strengthen the collateral under penalty the 
note maturing once did not change the date its maturity any 
more than would the provision note payable installments that 
upon default the payment the installment the whole should 
become 


The Tennessee court, after very careful review the various 
decisions construing the Uniform Negotiable Instruments Law, held 
that the note was negotiable, and think its holding was correct. 
the case bar, the maker agreed that case depreciation 
market value any security pledged would deposit demand 
additional that the market value should always least 
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per cent. more than the amount the note. This does not leave 
the payee holder the note option declare the note due 
any time his judgment might seem best. The agreement was 
that the collateral should always least per cent. more than 
the amount the note. the holder should undertake declare 
the note due, the maker would have right heard upon the 
question whether not the market value the collateral was 
least per cent. more than the amount the note. Before the 
holder the note could recover hereon before its due date, would 
necessary for him allege and prove that the collateral was less 
than per cent. more than the amount the note. therefore 
not within the power the payee declare the note due any 
time deems himself insecure. The maker and the payee made 
binding agreement that the market value the collateral should 
always least per cent. more than the amount the note, and 
not left the judgment the holder the note determine 
this question. 

The trial court, after very careful hearing and analysis the 
various authorities, held that the inclusion promissory note 
provision the effect that should mature upon the failure 
the maker advance additional collateral prior maturity event 
the market value therefor had decreased where was not equal 
per cent. more than the amount the note did not render the 
note nonnegotiable. this think was and its judgment 
affirmed. 


RANK NOT OWNER DRAFTS RECEIVED FOR 
COLLECTION 


Holding Co. Ashley State Bank, Supreme Court 
North Dakota, 232 Rep. 602 


The defendant bank forwarded correspondent for collection 
and two drafts and check drawn third bank, in- 
dorsed unconditionally. The correspondent bank sent the de- 
fendant advice credit containing the words, ‘‘Outside items 
and sight drafts credited subject payment.’’ had been the 
custom the two banks, during number years, for the cor- 
respondent charge back the defendant all unpaid items. 
the defendant’s request payment the drafts and check was re- 
fused the drawee bank upon presentment because the failure 
the correspondent bank. The items were not charged back 
the defendant; but the receiver the correspondent bank assigned 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 272. 
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the drafts and checks the plaintiff which brought suit 
against the defendant recover the amount thereof. was held 
that the correspondent bank had not acquired title the drafts 
and checks and therefore the plaintiff could not recover thereon. 


Action the Depositors’ Holding Company against the Ashley 
State Bank. From judgment dismissing the action, plaintiff appeals. 
Affirmed. 

Hyland Foster, Bismarck, for appellant. 

Shure Murphy, Fargo, and Wishek Wishek, Ashley, for 
respondent. 


SWENSON, J.—This action was brought the plaintiff, the 
Depositors’ Holding Company, corporation, against the Ashley State 
Bank, banking corporation, recover three sight drafts aggre- 
gating $1,693.95, drawn the Ashley State Bank, defendant, its 
own favor, upon the First State Bank Wishek, and one check for 
the sum $122.34, drawn the Bankers’ Loan Company the 
First State Bank Wishek, D., payable the order the de- 
fendant. 

The three sight drafts and the check involved this action were 
forwarded the day October, 1926, the defendant the 
City National Bank Bismarck, D., for collection and 
the time said items were forwarded, and for number years prior 
thereto, the City National Bank Bismarck, and the Ashley State 
Bank, defendant herein, were correspondent banks. was the custom 
and usage existing for number years between these two banks, for 
the City National Bank credit all outside items sent the 
Ashley State Bank, conditional upon payment thereof, and all items 
not paid were charged back the Ashley State Bank. These items 
were indorsed unrestrictedly and forwarded the defendant the 
City National Bank mail, and October 12, 1926, the City Na- 
tional Bank credited these items, together with number others, 
the account the defendant, and forwarded the defendant 
instrument known Advice wherein stated, ‘‘Out- 
side items and sight drafts credited subject payment.’’ 

the 13th day October, 1926, the City National Bank Bis- 
marck forwarded the drafts and the check, together with other items, 
the Security State Bank Wishek; said drafts and checks were 
presented the State Bank Wishek for payment the Security 
State Bank Wishek the 15th day October, 1926, and payment 
was refused; and said drafts and check were then returned the 
City National Bank Bismarck, its receiver. 

the 13th day October, 1926, the City National Bank 
Bismarck closed its doors, and receiver was appointed. After the 
City National Bank had closed its doors and before the said items 


a 

q 
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were presented the First State Bank Wishek, the Ashley State 
Bank had notified and requested the First State Bank Wishek not 
pay said items. After the return said drafts and check, the 
City National Bank Bismarck notified the defendant the non- 
acceptance and nonpayment the same, and demanded payment from 
the defendant, which demand was refused. The items involved this 
action were not charged back the Ashley State Bank, but the re- 
ceiver the City National Bank assigned and transferred the said 
drafts and check the plaintiff, the Depositors’ Holding Company. 
The plaintiff afterwards demanded payment from the defendant 
said drafts and said check, which demand was refused, whereupon 
the plaintiff brought this action recover the amount said drafts 
and check upon the theory that the City National Bank was the owner 
said drafts and said check, and that reason the City National 
Bank having given defendant credit for said items, the relation 
debtor and creditor existed between the defendant and the City Na- 
tional Bank, and the absolute title the said drafts and check had 
passed the City National Bank. The balance the Ashley 
State Bank with the City National Bank the time the bank closed, 
and the time the items were returned, was excess the total 
said items. 

This case was tried before the lower court without jury, and 
findings fact and conclusions law were made the judge 
favor the defendant dismissing said action. From said judgment 
plaintiff has taken appeal. 

When check other commercial paper deposited bank, 
indorsed for collection, there question that the title the paper 
remains the depositor and the bank merely acts agent the 

The plaintiff contends that inasmuch the drafts and the check 
forwarded the City National Bank for and were 
indorsed unrestrictedly, and the City National Bank immediately gave 
the defendant credit for the same upon its books, the City National 
Bank became the purchaser said drafts and check; that the rela- 
tion debtor and was thereby established between the City 
National Bank and the defendant; and that the City National Bank 
became the absolute owner the items involved. 

The decisions the different courts upon this question are not 
harmonious. The lack uniformity, however, more apparent than 
real. Each case must judged its own particular facts. This 
540, 546, approved the rule that, ‘‘The positive authority decision 
co-extensive only with the facts which made.’’ 

Am. St. Rep. 454, the facts were very much the same the case 


| 

| 
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bar. The court, speaking through Judge Mitchell, uses the follow- 
ing language: 


might, first sight, strike many that the facts that the in- 
dorsements the petitioners were unrestricted, and that the amount 
the drafts was placed their credit, with privilege drawing 
against check, would conclusive that the drafts immediately 
became the property the bank; but are satisfied that upon both 
principle and authority there hard and fast rule the subject. 
There question but that the general rule that, upon deposit 
being made customer bank, the ordinary course busi- 
ness, money drafts other negotiable paper, received and credited 
money, the title the money drafts other paper immediately 
becomes the property the bank; which becomes debtor the de- 
positor for the amount; and, other facts appeared except these, 
they would held conclusively show intention the parties 
that the paper should immediately become the property the bank. 
But, after all, the question one the agreement the parties, 
either express implied, from the general course business between 
them. There can doubt that draft other paper de- 
livered bank for collection, the mere fact that the indorsement 
the owner unrestricted, will not, between him and the bank, 
make the latter the owner the property. Neither conclusive 
upon the question ownership the paper that before collection 
the amount credited the customer’s account, against which 
has the privilege drawing check. has been frequently 
held, with the approval the best text writers, that paper de- 
livered customer bank for ‘for collection and 
credit the amount the customer before and anticipa- 
tion collection will deemed merely provisional, and the privilege 
drawing against merely gratuitous, and that the bank may cancel 
the credit, charge back the paper the customer’s account, 
not paid the maker drawee. The right banks this 
case the deposit checks other banks, without any special 
generally exercised and recognized. This inconsistent 
with the idea that the title the checks passes absolutely the bank, 
and only consistent with the theory that the bank the agent 
the customer for collection, notwithstanding the the latter.’’ 


The foregoing opinion Judge Mitchell has been quoted with 
approval number cases, and, our opinion, lays down the 
rule. 

the case bar the rights third parties are not involved. 
The plaintiff, the Depositors’ Holding Company, stands the same 
position the City National Bank, had been party this 
action. Neither there any question negligence involved with 
regard the collection said items. This being action between 
the original parties the transaction, the question whether not 
the City National Bank became the purchaser said paper, and the 
absolute owner thereof, must depend upon the intention the parties. 

undisputed that all items involved were forwarded the 
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defendant the City National Bank for collection and and 
that the City National Bank acknowledged the receipt these items 
stated, ‘‘Outside items and sight drafts subject 
also that for number years prior the transac- 
tion here involved, was the custom and usage existing between the 
two banks that all items not paid were charged back the 
account the Ashley State Bank. None the items involved were 
paid. 

Fanset Garden City State Bank, 248, 123 686, 
cited the briefs, the plaintiff deposited with the defendant check 
for $500 indorsed blank, payable distant city, and received 
eredit for the same her passbook. The bank forwarded the check 
for collection the ordinary course banking business and draft 
was given Minneapolis bank the payee bank, but such draft 
was protested for nonpayment and the proceeds the check deposited 
plaintiff was never received the Garden City State Bank. The 
plaintiff brought suit against the defendant recover the amount 
said check. The defendant resisted such recovery, claiming that 
the said check was delivered said bank for collection and credit 
the ordinary course banking business; that did not purchase 
said check; and that the said credit the passbook was not intended 
permanent until said check was collected. One the 
questions before the court for consideration was whether said check 
was delivered defendant for collection and only, was the 
same purchased defendant that the defendant became the owner 
thereof. the time said check was deposited the plaintiff was 
regular customer said bank, and there was oral understanding 
that the plaintiff was permitted deposit checks defendant 
bank and receive for the amounts thereof the time such 
deposit, and the defendant bank was permitted charge against 
her said account the amount such not paid the bank 
which the same were drawn; but the meantime, and until the 
dishonor check deposited, the plaintiff was permitted 
draw upon the amount thereof credited though were cash 
deposit. was held that the Garden City State Bank took said check 
for collection and only, and not purchaser, and that the 
relation debtor and creditor did not exist between the plaintiff 
and the defendant reason such transaction. The court cites 
with approval the opinion Judge Mitchell the case State 
Bank, supra. 

That bank does not become the purchaser sight drafts and 
checks deposited for collection and although indorsed unre- 
strictedly, and the depositor given immediate credit, when the 
course dealing between the depositor and the bank clearly shows 
that was the intention the parties that title should not pass until 
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the paper was collected, sustained the following authorities: 
Chicago Ry. Co., Minn. 186, 796; Midwest Na- 
tional Bank Trust Co. Parker Corn Co., 211 Mo. App. 413, 245 
217; Morris-Miller Co. Von Pressentin, Wash. 74, 114 
912; Armour Packing Co. Davis, 118 548, 365; Beal 
App. 14. 

The conflict the decisions bearing upon the question issue 
ean accounted for the difference the facts and the manner 
which the issue ownership has been raised. The great weight 
authority, however, the effect that between the original parties 
the intention the parties controlling upon the question 
whether title passed. 

Was the intention the City National Bank become the 
absolute owner the drafts and check, and credit them the 
Ashley State Bank cash? Did the City National Bank discount 
this paper and assume all responsibility its dishonor? The 
drafts and check were drawn outside bank, and the letter 
advice sent the City National Bank the defendant states: All 
outside items and sight drafts credited subject payment.’’ The 
remittance slip states: ‘‘We enclose for collection and The 
testimony the vice-president the Ashley State Bank the 
effect that was invariable practice that any items forwarded the 
City National Bank which could not collected were charged against 
the account the Ashley State Bank and returned the defendant. 
are satisfied that the evidence this case shows that was not 
the intention the parties that the City National Bank should become 
the absolute owner these items the time they were deposited and 
was entered, but that such credit was merely conditional and 
did not become absolute until said items were paid. The credit was 
only conditional and given matter accommodation the de- 
fendant, and might canceled and the checks and drafts returned 
should they dishonored. When said items were paid the condi- 
tional credit became absolute, and the City National Bank became the 
owner the proceeds. 

Where the rights third parties are involved, the fact in- 
dorsement without restriction has been held some cases con- 
upon the question title having passed the depositor bank. 
this case are not concerned with the rights any third parties. 
See State Bank, 946, 215 779; First Na- 
tional Bank Wells County, 502, 209 962. 

Counsel for appellant relies upon the cases Douglas Federal 
Reserve Bank, 271 489, Ct. 554, Ed. 1051; Burton 
Bank City National Bank (C. A.) (2d) 166. 
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These cases differ from the case bar. The drafts checks in- 
volved the cases relied upon appellant were paid. When 
draft deposited for collection and credit paid, and the 
proceeds thereof received the bank where was deposited, title 
such proceeds vests the bank, the credit becomes absolute, and 
the relation debtor and creditor established. 

The City National Bank had absolute right charge back 
the the defendant any items not collected. The defendant 
had the time account excess the amount said items with 
the City National Bank, and could have charged back said items 
and canceled the credit. There are equities that can urged 
favor the appellant this action. 

The judgment the lower court affirmed. 


“BANKELECTRIC” MAY NOT USED TITLE 
NEW YORK BUSINESS CORPORATION 


People rel. Meyer Bank Flynn, Secretary State, New York 
Supreme Court, Appellate Division, 246 Supp. 125 


Under section the General Corporation Law New York, 
providing that corporations, not organized under the banking laws 
New York, may not use the words, bank, banking, banker, 
part their corporate names, business corporation may not 
use its corporate title the word 


Mandamus proceeding the People, the relation Meyer 
Bank, against Edward Flynn, State Secretary State. From 
peremptory mandamus order, defendant appeals. Reversed the 
law and facts, and motion denied. 

Adelbert Bailey, Mt. Vernon (Hamilton Ward, Atty. Gen., 
and Dawes, Asst. Atty. Gen., the brief), for appellant. 

Charles Herson, New York City, for respondent. 


PER CURIAM.—Peremptory mandamus order reversed upon the 
law and the facts, with $50 costs and disbursements, and motion 
denied, with $10 costs. The word ‘‘bank,’’ used the relator 
combination with the word making the word ‘‘Bank- 
part the name his proposed corporation, violates, 
letter and spirit, the provisions section the General Cor- 
poration Law, which provides that corporation shall organized 
under the laws this state with the word among others 


NOTE For decisions see Banking Law Journal Digest (Third 
Edition) 102. 
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therein mentioned, part its name, except moneyed corporation. 
The fact that petitioner’s name ‘‘Bank’’ does not affect the applica- 
tion the law, since the word ‘‘bank,’’ used the name the 
proposed corporation combination with the word 
common noun; the proposed use alone making proper noun. The 
right the petitioner Bank, individual, use his own name 
part corporation name, where obvious that the purpose 
but identify the corporation with the individual, not before us. 

Lazansky, J., and Young and Hagarty, JJ., concur. 

Carswell and Tompkins, JJ., dissent with the following memoran- 
dum: The statute designed prevent the use the word 
such way convey the idea that used connection with 
financial institution, the deception the public. The word 
here used syllable the coined word ‘‘Bankelectric.’’ 
not, therefore, deceptive misleading, and does not violate either the 
letter the spirit the statute. 


COLLECTING BANK NOT LIABLE 
DEPOSITOR 


Bank Dunnellon Marlow, Supreme Court Florida, 129 So. 
Rep. 604 


provided the laws Florida that where check 
deposited for credit collection, the crediting collecting bank 
liable only after actual final payment received it, except 
case want due diligence its part. further pro- 
vided that due diligence the part collecting bank the 
collection any check, draft, note, other negotiable instrument, 
consists properly forwarding the instrument route without 
delay the usual commercial way use according the regular 
custom business banks. 

Under the following facts was held that collecting bank 
had shown due diligence attempting collect check: 

depositor the defendant bank, fearing that the bank 
which check his possession was drawn was failing condi- 
tion, requested the defendant all its power collect the 
check and save the depositor from loss. The defendant and the 
drawee bank were located the same town, and the defendant 
promptly demanded payment the check The 
drawee bank refused payment because insufficient currency 
its bank, and the bank good faith, according the 
regular course business between and the drawee bank, ex- 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) §247. 
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changed, the check for the drawee’s check bank distant 
town with which the drawee bank did business. The defendant 
forwarded the check without delay for payment accordance 
with the usual custom banks. Payment was refused, and before 
the check was returned the drawee bank closed its doors. 

Action Marlow against the Bank Dunnellon. Judg- 

ment for plaintiff, and defendant brings error. Reversed. 
The declaration herein follows: 


Plaintiff, Marlow, his attorney undersigned sues 
the defendant, Bank Dunnellon, corporation organized and exist- 
ing under the banking laws the State Florida, for this to-wit: 
That the defendant, the day July, 1927, and for 
several years prior thereto and since, was and banking corpora- 
tion located the City Dunnellon, Marion County, Florida, en- 


gaged the banking business, receiving deposits money and other 


securities and paying same out upon the demands its customers 
and depositors, and generally carrying and conducting banking 
business aforesaid: 

the day July, 1927, plaintiff then and there 
having his credit said bank represented credit his 
count savings deposit book said bank, the sum Fourteen 
Hundred Dollars ($1,400.00) and having given more than sixty days 
notice writing said bank his intention withdraw the same, 
presented his check said bank and savings account, dated July Ist, 
1927, the sum $1,400.00, copy which hereto attached, 
the said Bank Dunnellon person, together with his savings 
deposit book aforesaid, and then and there demanded payment him 
the said sum Fourteen Hundred Dollars; and although said 
check and savings deposit book were duly presented for payment 
aforesaid, payment thereof was then and there refused said bank, 
wherefore plaintiff sues and claims the principal sum said check, 
to-wit: Fourteen Hundred Dollars, together with interest legal 
rate, and claims $3,000.00 damages.’’ 


After other proceedings were had, the following 
was filed: 


now the defendant, the Bank Dunnellon, corporation 
under the Laws Florida, pursuant the Order the Court 
herein, and for Additional Plea the plaintiff’s Declaration 
herein, says: 

the cause action upon which plaintiff sues this defendant 
for the proceeds certain drawn the plaintiff the 
19th day March, 1927, upon the Citizens Bank Dunnellon, Dun- 
nellon, Florida, the sum Fourteen Hundred ($1,400.00) Dollars, 
which check was made payable the order defendant; and de- 
fendant then and there accepted the said check and gave plaintiff 
credit for the same upon pass book savings account, pending the 
collection thereof and final payment the same defendant. That 
when plaintiff brought the same check defendant and requested 
the same, informed defendant that had reason 
believe that the said Citizens Bank Dunnellon, which was 
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drawn, was failing condition, and that unless the same was col- 
lected within very short time, was afraid the said Bank would 
close its doors, and would suffer loss; that for personal reasons 
did not desire present the said check for payment the said 
Bank person, for which reason wanted deposit the same with 
defendant said savings account, and then and there requested the 
defendant aid and assist him the collecting his money. Plain- 
tiff then and there requested defendant all its power collect 
the said money save him the loss which feared would 
visited upon him the said moneys were not withdrawn from said 
Citizens Bank. Defendant immediately after receiving the said check 
and giving the defendant credit aforesaid, to-wit: the same day, 
presented the said check the said Citizens Bank Dunnellon, and 
demanded payment the same currency, but payment thereof was 
refused said Citizens Bank Dunnellon, the officers said Bank 
notifying defendant then and there that did not have sufficient 
currency its Bank pay the same, but further stating that had 
sufficient moneys Jacksonville deposit its credit the Florida 
National Bank, pay the said check. That the usual course 
payment between the Bank Dunnellon and the Citizens Bank was 
exchange checks with each other upon banks Jacksonville, and 
all transactions were had between the two banks accepting checks 
from each other their Jacksonville correspondents, and receiving 
final payment the City Jacksonville such manner, because 
the fact that there was adequate protection for said banks small 
towns warrant them large sums That 
being unable collect the said check but the plaintiff 
desiring and requesting this defendant all its power save 
the plaintiff harmless account the deposit the Citizens Bank 
Dunnellon upon which said check was drawn, defendant good 
faith and for the purpose further trying aid the plaintiff 
the collection said moneys, did then and there exchange said check 
the plaintiff with the said Citizens Bank Dunnellon for its 
check the Florida National Bank Jacksonville, for said Fourteen 
Hundred ($1,400.00) Dollars, which said Florida National Bank de- 
fendant says, was the Bank with which the said Citizens Bank had 
before and that time, been doing business and giving defendant 
checks clearance business between said Banks, and the same 
day, defendant transmitted said Jacksonville, Florida, for 
final payment the said Florida National Bank out funds the 
said Citizens Bank Dunnellon. That said check was duly presented 
for payment soon the same could transmitted said Florida 
National Bank Jacksonville for payment it, but said last named 
Bank refused payment because insufficient funds said Citizens 
Bank Dunnellon, and returned said check defendant. Defendant 
avers that acted good faith, and did all its power collect 
the said moneys, and did exercise all reasonable diligence that 
behalf, but was unable collect the said moneys; and that the said 
Citizens Bank Dunnellon before said last named check could 
returned defendant from Jacksonville closed its doors, ceased 
business, went into liquidation, and has not since said date, oper- 
ated Bank; that defendant upon the said check being returned, 
charged the amount same against the savings account the plain- 
tiff, for which credit was given him upon the presentation the 
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said check the said plaintiff the said Citizens Bank aforesaid, 
and due notice thereof given the plaintiff. That defendant has not 
final payment said check the plaintiff aforesaid, al- 
though has done and performed everything could reasonably 
the premises. That when said check was returned defendant, 
and the amount thereof charged against the plaintiff’s savings ac- 
aforesaid, defendant offered surrender the said check 
the plaintiff upon the return said pass book, and still ready, able 
and willing return the same, and now offers return the said 
check the plaintiff upon return the said savings account, and 
here and now tenders the said check into this Court delivered 
and surrendered the said plaintiff upon the surrender the said 
savings pass book aforesaid. Defendant says that has received 
nothing whatever out the transaction, and plaintiff did not pay 
defendant anything whatsoever for its services that behalf. 

said check returned defendant, and which defendant 
has offered give the plaintiff, represents the same debt and 
the same amount which the said Citizens Bank was owing the 
plaintiff when the said check was given defendant for collection; 
and plaintiff has not any act neglect defendant, sustained 
any loss, but still has the form said check the same claim against 
the said Citizens Bank Dunnellon had when delivered his 
check defendant for collection. 

Defendant says that has done and performed all 
things reasonably required it, which could the collection 
said check given the plaintiff the defendant aforesaid 
but has been unable collect the same. reason which had 
the right charge the said check against the said savings account 
the plaintiff aforesaid, and reason which does not owe 
the plaintiff any sums money account thereof.’’ 


demurrer and motion strike the ‘‘additional plea’’ were 
sustained, and, all pleas having been eliminated and defendant not 
desiring further plead, final judgment for the plaintiff was ren- 
dered, and defendant took writ error. statute the state pro- 
vides: 


check, draft, note other negotiable instrument de- 
posited bank for credit, for collection, shall considered 
due diligence the part the bank the collection any check, 
draft, note other negotiable instrument deposited, forward 
route the same without delay the usual commercial way use 
according the regular course business banks, and that the 
maker, endorser, guarantor surety any check, draft, note 
other negotiable instrument, deposited, shall liable the bank 
until actual final payment received, and that when bank receives 
for collection any check, draft, note other negotiable instrument 
and forwards the same for collection, herein provided, shall only 
liable after actual final payment received it, except case 
want due diligence its part aforesaid. [Chapter 5951, 
June 1909, Section 4748, Revised General Statutes 1920; 
section 6834, Compiled General Laws 1927. 


q 


308 THE BANKING LAW JOURNAL 


Hampton Greene, Ocala, for plaintiff error. 
Scofield Inverness, for defendant error. 


WHITFIELD, (after stating the facts above).—The plea 
avers that defendant accepted check from plaintiff and gave him 
for the amount thereof ‘‘pending the collection thereof and 
final payment the same defendant,’’ ‘‘that when plaintiff brought 
the check defendant and requested collect the same, in- 
formed defendant that had reasons believe that the bank 
which the check was drawn, was failing condition, and that unless 
the same was collected within very short time, was afraid that 
said bank would close its doors, and would suffer loss; that for 
personal reasons did not desire present the said check for pay- 
ment the said Bank person, for which reason wanted de- 
posit the same with defendant said savings account, and then and 
there requested the defendant aid and assist him the collecting 
his 

The plea further avers the fruitless steps taken collect the check. 
The bank which plaintiff drew the check was the same town 
the bank deposit. The plea avers prompt demand payment 
and the refusal the drawee bank pay the check 
because ‘‘it did not have sufficient currency its bank pay the 
‘‘that the usual course payment the two banks 
exchange checks with each other upon banks Jackson- 
ville’’; ‘‘that being unable collect the said check currency, but 
the plaintiff desiring and requesting this defendant all its 
power save the plaintiff harmless account the deposit the 
Citizens Bank Dunnellon, upon which said check was drawn, de- 
fendant good faith and for the purpose further trying aid 
the plaintiff the collection said moneys, did then and there 
exchange said check the plaintiff with the said Citizens Bank 
Dunnellon for its check the Florida National Bank Jackson- 
ville, for said Fourteen Hundred ($1,400.00) Dollars, which said 
Florida National Bank defendant says, was the Bank with which the 
said Citizens Bank had before and that time, been doing busi- 
ness and giving defendant checks clearance business between 
said banks.’’ 

Other averments the plea show due diligence, but failure 
the check before the bank which was drawn ‘‘closed its 
doors, ceased ete. 

special agreement the method collecting the check 
shown, and the averments the plea admitted the demurrer bring 
the case within the operation the statute above quoted. negli- 
gence the defendant appears. See Montsdoca Highlands Bank 
Trust Co., Fla. 158, So. 666; Edwards Lewis, Fla. 
124 So. 746. Reversed. 
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LIABILITY PARTIES NOTE 


Raleigh Banking Trust Co. York, Supreme Court North Caro- 
lina, 155 Rep. 263 


Two persons signed note upon its face, below the body the 
instrument, and third person signed his name the back the 
note, before was delivered. action the note, the two 
individuals who signed the face the note contended that the 
person who signed the back was reality the maker the 
note and that they were only accommodation indorsers. was 
held that they had the burden proving that the third party was 
fact the maker and that they were liable only 


Action the Raleigh Banking Trust Company against 
York and others. From the judgment rendered, defendant Willis 
Smith appeals. New trial. 

This action note, which words and figures 
follows: 


days after date, without grace, promise pay The 
Raleigh Banking Trust Company order, the sum Three Thou- 
sand and no/100 dollars, negotiable and payable said bank, with 
interest after maturity, unpaid, the rate six per cent. per 
annum, payable semiannually, for value received, being for money 
borrowed; and the and endorsers hereby agree continue 
and remain bound for the payment this note and all interest 
thereon, notwithstanding any extension time granted the prin- 
cipal, and notwithstanding any failure omission protest this note 
for non-payment, give notice non-payment dishonor 
protest, make presentment demand for payment, hereby ex- 
pressly waiving any protest and any and all notice any extension 
non-payment dishonor protest any form any present- 
ment demand for payment, any other notice whatsoever. 
York 
Underwood.”’ 


indorsement was the note when was delivered the plaintiff. 
Interest has been paid the note September 16, 1928, appears 
from notation the back thereof. other payment has been made 
plaintiff account said note. This action was begun August 
14, 1929. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 
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Defendants admit the execution the note and their liability 
plaintiff for the amount due thereon. 

Each said defendants, however, denies that liable maker 
principal; each alleges that liable plaintiff and between 
himself and his codefendants only accommodation indorser. 
Evidence was offered the trial each defendant tending sus- 
tain his allegation. There was evidence also tending show that 
defendants are liable appears the note, and alleged the 


are liable makers, and the defendant Willis Smith accommo- 
dation endorser. 
The issues submitted the jury were answered follows: 


the liability the defendant, York, that maker— 
that accommodation endorser? Answer: Maker. 

maker, that accommodation endorser? Answer: Accommoda- 


tion endorser. 
the liability the defendant, Willis Smith, that 
maker, that accommodation endorser? Answer: Maker.’’ 


From judgment that plaintiff recover the defendants 
York and Willis Smith, principals, and Underwood, en- 
dorser, the sum $3,000, with interest thereon the rate per 
per annum from September 16, 1928, until paid, together with 
the costs the action, the defendant Willis Smith appealed the 
Supreme Court. 

Murray Allen and Joyner, both Raleigh, for appellant 
Smith. 

William Bailey Jones, Raleigh, for appellee. 

MeMillan, Raleigh, for defendant York. 

Clyde Douglass, Raleigh, for defendant Underwood. 


CONNOR, J.—On the face the note sued this action, the 
defendants, York and Underwood, each having admitted 
his answer that signed his name appears thereon, are makers 
principals, and are liable such, both the plaintiff, holder 
the note, and their codefendant, Willis Smith, indorser. 
the language the statute, both said defendants are ‘‘absolutely 
required pay’’ the note. 2977. Nothing else appearing, 
they are liable primarily the plaintiff for the amount due the 
note the commencement this action. Their liability that 
joint makers, with the right, between themselves, contribution. 
Roberson-Ruffin Spain, 173 23, 361. There nothing 
the face the note showing that either said defendants surety 
for the other. Even were otherwise, these defendants would 
liable primarily the plaintiff, and would required absolutely 
pay the amount due the note. Rouse Wooten, 140 557, 
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430, 111 Am. St. Rep. 875, Ann. Cas. 280, held that, 
under 2977, the liability surety note primary, for 
that absolutely required the terms the instrument pay 
the amount due thereon. course, between the surety and his 
principal, the surety not liable, and, required pay the 
amount due the note, any part thereof, entitled recover 
his principal the amount paid him. Payment the principal, 
however, discharges the note and relieves the surety all liability 
thereon. 

the face the note, the defendant Willis Smith indorser, 
and, upon the admission the pleadings that signed his name 
the back the note, before its delivery the plaintiff, liable 
held, the language the statute (C. 3044) that person, 

otherwise party, placing his name blank the back 
negotiable instrument, before delivery, unless clearly indicates 
appropriate words his intention bound some other capacity, 
liable indorser; upon failure the holder give him notice 
indorser, nothing else appearing, secondary, and, upon payment 
him the amount due the note, any part thereof, entitled 
recover the amount paid all parties primarily liable. Dillard 
Farmers’ Co., 190 225, 129 598; Gillam 
Walker, 189 189, 126 424; Barber Absher Co., 175 
Fourth Nat. Bank Fayetteville Wilson, 168 557, 
866; Houser Fayssoux, 168 692, Ann. Cas. 1917B, 
835. the instant all the defendants, whether makers, sureties, 
indorsers, have waived notice nonpayment the note 
maturity; neither the defendants relies upon failure such notice 
defense this action. 

The defendant Willis Smith admits his liability plaintiff for the 
amount due the note set out the complaint, but contends that 
liable, both the plaintiff and between himself and his co- 
defendants, only accommodation indorser, for the reason that 
said codefendants are primarily liable the note, appears its 
face, while liable only secondarily. 

The defendants York and Underwood that 
the defendant Willis Smith, although his name appears the note 
that indorser, is, fact, maker, and such primarily liable 
the plaintiff. Each these defendants further contends that 
signed the note, not maker, appears thereon, but ac- 
indorser. 

Evidence was offered the trial support these conflicting 
This evidence was submitted the jury pertinent 

the issues set out the record. 
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The law applicable these contentions follows: ‘‘In the 
absence any special agreement, the relation which the parties 
bill note bear each other, determined the instrument 
which they are parties. Ordinarily, the signatures parties 
negotiable instruments have well-understood position the paper. 
The payee named the body the note, the makers sign upon 
its face, below the body the instrument, and the indorser guar- 
antor signs his her name upon the back. But the extent the 
obligations assumed and promissory notes ought deter- 
mined between the parties contracting, other contracts, the 
intention the parties, rather than the particular place where 
one the parties has placed his signature. endorsement may 
made the face instrument with the same effect made 
1122. 

There was evidence the instant case tending show that, 
the time each the defendants placed his name the note, 
appears its face, and before its delivery the plaintiff, was 
understood and agreed and between all the parties the note, 
that the defendants did not intend become bound thereon their 
signatures indicated, but otherwise, each defendant now contends, 
both himself and his co-defendants; there was evidence 
the contrary. examination the entire charge the learned 
judge who presided the trial the superior court does not disclose 
that failed charge the jury, contended the appellant, that, 
order vary the liability the defendants the note, ap- 
pears its face, the jury must find that there was agreement 
that effect which all the defendants were parties. This principle 
was applied Citizens’ Nat. Bank Durham Burch, 145 
316, 71. that case was held that, the absence 
agreement, least mutual understanding, the contrary, the 
liability the defendants was fixed the terms the note, and 
that was therefore error hold the appellant, who had signed his 
name the back the note, surety, liable cosurety with 
defendant who had signed maker. 

said: ‘‘It general rule that the true relation subsisting between 
the several parties bound for the performance written obligation 
may shown parol evidence. The surety the face note 
and accommodation indorser may, between themselves, shown 
that effect; and may shown that, among themselves, plain- 
tiffs and defendants are mutually liable joint makers cosecuri- 
ties. Brandt, Suretyship Guaranty (3d Ed.) vol. pp. 562, 563; 
Bank Burch, 145 316, 71; Sykes Everett, 167 
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189, 126 424; Dillard Mercantile Co., 190 225, 129 

The jury was properly instructed accordance with the principle 
applied authoritative decisions this court. 

The contention the appellant that the instructions the jury 
with respect the burden proof the issues appearing the 
record were erroneous, least confusing, must sustained. 

The burden proof the first issue, involving the liability 
the defendant York, was said defendant. the face the 
liable only accommodation indorser. The court correctly in- 
structed the jury that they should answer this issue ‘‘maker,’’ unless 
they found the greater weight the evidence that said defendant 
signed the note accommodation indorser, and that upon find- 
ing they should answer ‘‘accommodation indorser.’’ 

The burden proof the second issue, involving the liability 
the defendant Underwood, was said defendant. the 
face the note, liable maker principal. contended 
that liable only accommodation indorser. The court in- 
structed the jury follows: ‘‘If the evidence satisfies you its 
greater weight that (H. Underwood) signed maker, you 
will say ‘maker’; and signed endorser, you will write 
answer that issue, This was error; the burden was 
the defendant Underwood show, the greater weight 
the evidence, that signed the note accommodation indorser, 
contended, and not maker, shown the face the note. 

The burden proof the third issue, involving the liability 
the defendant Willis Smith, was not said defendant, but the 
defendants York and Underwood. They contended that 
the defendant Willis Smith liable maker; contended that, 
appears the face the note, liable only indorser. 
The court instructed the jury follows: ‘‘If the evidence satisfies 
you its greater weight that (Willis Smith) signed maker, 
then you will answer this issue, ‘maker’; but you are satisfied 
the greater weight the evidence that signed endorser, your 
answer will ‘as This was error, least confusing. 
This instruction imposed, the jury might well have understood 
imposing, the burden proof the third issue the defendant 
Willis Smith. 

fail find the charge any instruction the jury with 
respect the presumption liability arising from the face the 
note. the absence evidence the contrary, the defendants 
York and Underwood are liable makers, and the de- 
fendant Willis Smith liable indorser. The burden proof 
each issue was the defendants who contended that said issue 
should answered otherwise than shown the note. view 
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the facts and circumstances shown all the evidence, think that 
the defendant Willis Smith entitled new trial this action. 
See Hunt Eure, 189 482, 127 593. that case, the 
principal stated Speas Bank, 188 524, 125 398, 401, 
follows, approved: ‘‘The party alleging material fact, neces- 
sary proved and which denied, must establish pre- 
ponderance the evidence, the greater weight the evidence. 
Having alleged the truth matter issue, becomes the actor 
such matter, and necessarily has the burden proving it. The 
party denying his allegations cannot have this burden any time 
during the trial, for this would place the burden the issue 
both parties the same 

should noted that this case there was denial the 
defendants, either them, liability the plaintiff. The con- 
troversy was among the defendants, and involved only their respective 
liability each other. 
New trial. 


PAYMENT AGENT’S DEBT WITH 
PRINCIPAL’S CHECK 


Paine Sheridan Trust Savings Bank, Supreme Court Illinois, 
174 Rep. 368 


Where bank lends money the employee 
firm and receives payment check signed the brokerage 
firm drawer, the employee having authority make such 
use the firm’s funds, the bank liable the firm for the 
amount. 


Error Second Branch Appellate Court, First District, Error 
Court, Cook County; John Caverly, Judge. 

Suit William Paine and others against the Sheridan Trust 
Savings Bank. Judgment for defendant was reversed the Ap- 
pellate Court (255 Ill. App. 250), and defendant brings certiorari. 

Affirmed. 

Kirkland, Fleming, Green Martin, Chicago (Weymouth Kirk- 
land, Charles Rathbun, and William Symmes, all Chicago, 
counsel), for plaintiff error. 

Poppenhusen, Johnston, Thompson Cole, Chicago (Floyd 
Thompson and Henry Jackson Darby, both Chicago, counsel), 
for defendant error. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 484. 
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STONE, J.—This cause here certiorari review the judg- 
ment the Appellate Court for the first district, reversing, with 
finding facts, judgment entered the court Cook 
County against defendants error. Defendants error brought 
suit assumpsit against plaintiff error recover the proceeds 
check accepted plaintiff error payment the indebtedness 
one Collum, cashier defendants error. Paine, Webber Co., 
copartnership doing brokerage business, buying and selling 
securities. its employ cashiers were Edgar Carlson and 
Joseph Collum. Carlson had charge the collateral and cashier’s 
and Collum was his assistant. Both had authority sign checks 
for the brokerage company, but checks signed them were required 
signed either O’Brien, resident partner the firm, 
Walter Brunton, head bookkeeper, Bridgen, office manager. 
December, 1926, Carlson, for Collum, borrowed from plaintiff 
error $5,500, giving his note therefor, secured 600 shares pre- 
ferred stock the Julian Petroleum Corporation, which stock be- 
longed Collum. January, 1927, Collum borrowed like amount 
from plaintiff error bank, and pledged security for his note 
additional 600 shares preferred stock the Julian Petroleum Cor- 
poration. From time time thereafter Collum made payments 
both these notes cash his personal check. May 10, 
1927, there remained each note balance $1,650. that day 
the plaintiff error bank notified Coilum telephone that this total 
$3,300, with $3.85 interest, must paid, the market 
value the collateral was declining. Collum replied that, the 
bank would send the notes and collateral him the cashier’s cage 
Paine, Webber Co., would give check for the full amount 
due. the next morning plaintiff error, its messenger, de- 
livered Collum the cashier’s window, directed, the two notes 
and stock, and Collum delivered the messenger 
check Paine, Webber Co.’s check form and drawn the Stand- 
ard Trust Savings Bank the sum $3,303.85, with Sheridan 
Trust Savings Bank, plaintiff error, payee. This check was 
signed, ‘‘Paine, Webber Company, Walter Brunton, 
was cashed through the clearing house plaintiff error, and the 
proceeds applied the payment the due Collum’s notes 
and interest. the day this check was drawn, Paine, Webber 
Co. was indebted plaintiff error the sum $1,058.97, and this 
indebtedness was that day paid another check defendants 
error. Except for the signatures, the check here involved was 
the handwriting Collum. The check register Paine, Webber 
Co. showed have been issued payment 100 shares 
Warner-A stock. May 12, 1927, during audit defendants 
error’s Chicago office, one Kelley, the auditor, discovered irregu- 
larity Collum’s accounts. investigation was commenced, and 
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May Collum confessed O’Brien that was short his ac- 
counts. did not explain the issuance the check involved here 
until was some days later, that was not given pay- 
ment Warner-A other stock, but was paid plaintiff error 
bank, whereupon explained that was given pay his personal 
indebtedness. June 1927, defendants error, their attorney, 
wrote plaintiff error, advising the discovery, and requested 
information the under which the check was used 
Collum pay his personal obligation and demanded that plaintiff 
error return the proceeds the check. The return the proceeds 
was refused and June this action was commenced. 

The trial court found the issues favor plaintiff error, and 
dismissed the action defendants error’s costs. appeal the 
Appellate Court, that court reversed the judgment the lower court, 
and rendered judgment for defendants error the sum 
$3,303.85 and legal interest thereon from June 1927. That court 
also entered the following finding facts: ‘‘We find facts this 
ease that Collum, plaintiffs’ agent and cashier, was not authorized 
plaintiffs use their funds pay personal indebtedness his, 
and that was not authorized them issue their said check for 
$3,303.85, payable the order defendant bank, and deliver the 
same said bank liquidation indebtedness then owing 
said bank him him and Carlson; that defendant bank had 
notice was put upon notice these facts; that plaintiffs never 
word, act deed advised defendant bank any way held out 
the bank that Collum had any such authority, and that plaintiffs 
never ratified Collum’s acts issuing and delivering said 

Plaintiff error contends that was the payee the check and 
the holder thereof due course without any notice any infirmity 
defect it, and was therefore entitled receive the same and 
apply the proceeds Collum’s indebtedness, and that, was 
innocent party, and defendants error put the power Collum 
commit the fraud, they should bear the loss. 

Sections and the Negotiable Instruments Act (Cahill’s 
Rev. St. 1929, 98, pars. 72, 76) are follows: 


holder due course holder who has taken the in- 
strument under the following conditions: 

That the instrument complete and regular upon its face. 

That became the holder before was overdue, and 
notice that has been previously dishonored, such was the 

act. 

That took good faith and for value. 

That the time was negotiated him had notice 
any infirmity the instrument defect the title person 
negotiating it. 

defect the title the person negotiating the same, the person 


= 
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whom negotiated must have had actual knowledge the infirmity 
defect, knowledge such facts that his action taking the 
instrument amounted bad faith.’’ 


There contention this case that the check not complete 
and regular upon its face that was not issued for value. The 
question determined the case whether, the time plaintiff 
error bank took the check, had knowledge any infirmity 
the instrument defect the title the person negotiating it, 
knowledge such facts would cause the taking amount 
bad faith. 

The Appellate Court its finding facts found, have seen, 
that Collum was not authorized use the funds Paine, Webber 
Co. pay his personal indebtedness, and was not authorized use 
for that purpose the particular check issued. also found ‘‘that the 
defendant bank had notice was put upon notice these facts’’; 
also that there had been ratification Collum’s acts defendants 
error. The question here concerns the effect this finding fact 
this appeal. Plaintiff error’s counsel argue that the finding 
that the bank had notice, was put upon notice, was legal conclu- 
sion, and therefore question law exists the record, and such 
finding facts therefore not binding this court, that 
not finding regarding the ultimate facts involved the but 
was construction the law. 

There but little controversy the evidence. For number 
years defendants error had acted brokers for the plaintiff 
error bank for the sale and purchase stocks, bonds, and other securi- 
ties. The record without dispute that, when securities were pur- 
chased for the plaintiff error bank, they were delivered the bank 
receipt the latter’s check for the amount due. When Paine, 
Webber Co. sold securities for the bank, made remittances direct 
the bank the proceeds, less commissions. These remittances were 
means checks. The record shows that other checks passed 
between these parties. The record also shows that the officials and 
employees the plaintiff error bank became acquainted with 
Collum and Carlson through these transactions, and the bank during 
those years became acquainted with the duties those men connec- 
tion with the issuance checks and receiving and delivering 
ties far transactions the bank with Paine, Webber Co. were 
concerned. Collum had personal checking account with plaintiff 
error, though Carlson did not. These notes were, fact, Collum’s 
notes, the bank must have known, since Collum made the only 
payments made them, and notice the both loans was 
given Collum and not Carlson. The check involved here was received 
response demand made Collum, and not Paine, Webber 
Co., for the payment the personal notes Carlson and Collum. 
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The check was for the exact amount Collum’s indebtedness, includ- 
ing interest, and was received the bank with full notice that 
was pay his notes. Persons dealing with assumed agent are 
bound, their peril, ascertain, not only the fact the agency, 
but the extent the agent’s authority. They are put upon their 
guard the very fact that they are dealing with agent, and must, 
their peril, see that the act done him within his power. 
Foster Graf. 287 Ill. 559, 122 845; Merchants’ Nat. Bank 
752; Jackson Paper Manf. Co. Commercial Nat. Bank, 199 151, 
136, 657, Am. St. Rep. 113. This rule par- 
ticularly applicable where, here, the agent contracting his own 
-personal interest and the probable detriment his principal. Leigh 
American Brake-Beam Co., 205 Ill. 147, 713. 

have referred this evidence the record show that there 
existed therein substantial evidence support the Appellate Court’s 
finding fact that the plaintiff error bank was not holder 
due course defined the Negotiable Instruments Act. That issue 
therefore not open for further consideration here, and, the 
ultimate fact which the case the plaintiff error bank 
bottomed, the judgment the Appellate Court will affirmed. 

Judgment affirmed. 


LIABILITY UNDER FIDELITY BOND 


Kings, Inc. Maryland Casualty Co., Supreme Court Tennessee, 


fidelity bond, covering number employees, provided for 
adding new employees the list and striking out those who 
severed their connection with the insured. The bond covered any 
losses ‘‘discovered during the continuance this bond within 
six (6) months after its One the listed employees 
was discharged and year later certain defalcations his were 
discovered. was held that the words ‘‘during the continuance 
this referred the bond itself and not the termina- 
tion the liability the discharged employee. ‘The surety 
company was accordingly held liable. 


Suit Kings, Incorporated, against the Maryland Casualty Com- 
pany. Decree for complainant, and defendant appeals. 
Affirmed. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 558. 


THE BANKING LAW JOURNAL 


319 


Sells, Simmonds Bowman, Johnson City, for complainant. 
Miller, Miller Martin, Chattanooga, for defendant. 


CHAMBLISS, J.—This suit was brought recover bond, 
the schedule type, indemnifying the complainant employer against 
loss defaleation, listed employee. demurrer was over- 
ruled the chancellor, and defendant has appealed. The determina- 
tive question one construction the contract indemnity, 
specifically the application given the word 
appears certain context. 

Provision made for adding new employees the schedule, and 
for striking out and canceling coverage any one more, from 
time time, and termination liability accordingly. express 
condition precedent the right recovery all cases reads fol- 
lows: That any loss covered hereunder discovered during the 
continuance this bond within six (6) months after its termina- 
tion, and notice such loss sent,’’ ‘‘within ten (10) days 
after the discovery the ete. 

employee named Bane was let out and the bond him 
canceled upon notice effective July 1929. year later was 
discovered that was short the result defaleations previous 
July 1929, and the bonding company was then notified. The sub- 
the defense that more than six months had been allowed 
elapse since the termination the bond this employee. The 
chancellor was opinion that the word ‘‘bond,’’ employed the 
condition clause above quoted, referred the bond whole held 
the employer; that the six months’ limitation had application 
the termination the contractual relation the insured employer 
the bonding company insurer, rather than the date termination 
the bonding liability any individual employee named the 
schedule. held, and here insisted, that the language ‘‘during 
the continuance this bond,’’ about the meaning which this con- 
troversy arises, not being specifically directed limited express 
words, well might have been, the several employees scheduled, 
must construed apply the general bond obligation running 
the employer. 

plausibly argued that this bonding contract whole con- 
templates assumption liability for distinct individuals, varying 
number and personnel, with compensation payable accordingly, and 
that unreasonable assume that the indemnor would undertake 
continue liability account cancelled off employees indefinitely. 
argued that under this construction unknown liability might 
continue for fifty years. 

This could only the contract was continued force be- 
tween the employer and the bonding company, upon the payment 
the stipulated consideration from year year, and only the em- 
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ployer continued ignorance the loss. other conditions the 
employer required give notice within ten days the home office 
the bonding company after discovery the loss, followed 
itemized information. Certainly, according the law averages 
underlying all forms insurance, little risk hurtful delay could 
exist under such conditions. And, too, even under the construction 
insisted for the company, many years might elapse after 
tion, for the employee continued with the employer and the 
schedule, the six months limitation would not apply. 

However, must conceded that the intention the bonding 
company was probably harmony with the construction now con- 
tended for. But must also conceded that the meaning has been 
left doubt, much that the learned and impartial chancellor 
construes otherwise. The bonding company was the draftsman 
the contract, and this being are constrained give the benefit 
the doubt the insured, accordance with the universally ap- 
proved rule that, ‘‘contracts companies acting surety for com- 
pensation must construed most strongly against the insurer and 
favor the Cambria Coal Co. Nat. Surety Co., 141 
Tenn. 270, 209 641. Our are all the same effect. The 
rule applies all insurance cases when the contract has been ‘‘so 
framed make necessary judicial construction.’’ Royal Ins. Co. 
Vanderbilt Ins. Co., 102 Tenn. 264, 168, 170; Ins. Co. 
Dobbins, 114 Tenn. 227, 239, 383; Hoffman Ins. Co., 
137 Tenn. 609, 621, 195 177, and others. 

results that the decree must affirmed. 


BANK LIABLE GUARANTOR NOTES 


Hunter Barronett State Bank, Supreme Court Wisconsin, 234 
Rep. 746 


While bank has authority indorse for 
and cannot held liable such indorsement, will liable 
the holder indorses for accommodation guarantees the 
payment notes, where appears that received the proceeds 
the notes payment debt owing the maker the 
notes. 


Action Clara Hunter, plaintiff, commenced the 30th day 
March, 1929, against the defendant, Barronett State Bank. From 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 116. 


THE BANKING LAW JOURNAL 321 


judgment rendered favor the plaintiff the 16th day 
December, 1929, the defendant appeals. 

Claude Doyle, Cumberland (W. Minneapolis, 
Minn., counsel), for appellant. 

Fuller Lampson, Cumberland (C. Coe, Barron, coun- 
sel), for respondent. 


OWEN, J.—On and prior the 10th day October, 1921, the 
Barronett State Bank owned and held the unsecured notes one 
August Johnson, aggregating $758, exclusive interest. Except 
one note for $50, all were renewals prior notes. The plaintiff was 
depositor and customer said bank. She had small amount 
money which she loaned from time time. Some time prior 
October 10, 1921, the cashier defendant bank requested sug- 
gested that she loan August Johnson the sum $1,000, secured 
real estate mortgage upon acres wild land Barron 
County, which that time was worth not exceed $1,000. The 
plaintiff had mere social acquaintance with Johnson, and knew 
nothing his financial responsibility, The cashier the bank as- 
sured her that the security was the very best, and that, addition, 
the bank itself would guarantee the paper. The plaintiff made the 
loan Johnson, and the trial court found that doing she relied 
upon the guaranty the bank, and that she would not have made 
but for such guaranty. After making the loan, Johnson left the state, 
and plaintiff has been unable realize anything upon her mortgage. 
Although the request the bank she turned the note and mortgage 
over enable secure payment collection the loan, 
efforts that behalf seem have been unavailing. This action 
brought recover the bank’s guaranty payment written the 
back the note the time was delivered the plaintiff. 

The bank defends the ground that did not authorize the 
guaranty, and that ultra vires and void. While the act the 
placing the guaranty the back the note was not 
authorized any vote act the stockholders directors the 
bank, the cashier was the active managing officer the bank, the in- 
dorsement was made for the benefit the bank, and the bank was 
benefited the guaranty, will shown. These facts were found 
the trial court upon sufficient evidence, and, under the circum- 
stances, the bank cannot avoid payment the ground that the cashier 
was not authorized place the guaranty the bank the back 
the note. 

well settled that banks may not lend their credit become 
liable accommodation indorsers. American Express Company 
Citizens’ State Bank, 181 Wis. 172, 194 427; Best State 
Bank, 197 Wis. 20, 221 379. While form the guaranty 
the bank this case was mere extension its credit accom- 
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modation indorsement the note, such was not the substance the 
transaction. Johnson owed the bank amount nearly equal the 
amount plaintiff’s loan. The bank, its effort realize cash 
these unsecured notes, might have taken Johnson’s note and mortgage 
running itself and transferred the plaintiff any other per- 
son. Its indorsement the note would have been within the scope 
its powers (see cases above cited), and would have been liable 
thereon. such case the act the cashier would unquestionably 
have been the act the bank. For reasons sufficient itself, saw 
fit have Johnson make the note and mortgage directly the plain- 
tiff; itself guaranteeing the payment the note. The bank arranged 
the transaction, procured the note and mortgage from Johnson, and 
delivered them the plaintiff. The plaintiff paid the bank the 
amount loaned. The bank deposited that loan the John- 
son, and immediately charged Johnson with the amount the notes 
which held against him—those which were not well those which 
were due. The bank, thereafter, received the benefit this transac- 
tion fully would have Johnson had executed the note and 
mortgage directly the bank. That under such circumstances the 
bank estopped claim that the act ultra vires held the 
great weight authority and, especially, this court. American 
Express Company Citizens’ State Bank, 181 Wis. 172, 194 
427. The authorities were fully reviewed that case that nothing 
further need said. The bank was benefited the plaintiff’s loan. 
enjoyed nearly the entire fruits the transaction. Although 
form its guaranty constituted mere lending its sub- 
stance was collection notes owned and held doubtful 
value. was estopped from claiming its guaranty ultra 
vires act. 
Judgment affirmed. 


RIGHTS HOLDER DRAFT FAILURE 
ISSUING BANK 


Wells-Hine Trust Co. al.; Barnsdall Refining Co. Wells- 
Hine Trust Co., Kansas City, Mo., Court Appeals, 
Rep. (2d) 1093 


Where bank issues its draft another bank and fails before 
the draft collected, the holder will not entitled prefer- 
ence payment over other creditors the absence fraud 
bad faith the part the officers the issuing bank. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 135. 
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Action the Barnsdall Refining Company against the Wells-Hine 
Trust Company, corporation, Cantley, Commissioner 
Finance, and Special Deputy Commissioner 
Finance the state Missouri, establish preferred claim. Judg- 
ment for plaintiff claimant, and the defendants appeal. 

Reversed and remanded for new trial. 

Culver, Phillip Voorhees, St. Joseph, for appellants. 

Cleary Barnett and John James, all Kansas City, for 
respondent. 


ARNOLD, J.—This cause, jurisdictional grounds, comes 
transfer from the Supreme Court. action seeking 
establish claim the Bransdall Refining Company, preferred 
allowance, against the Wells-Hine Trust Company, which failed and 
was placed the hands Cantley, commissioner finance, 
for liquidation. The cause was tried the court, resulting 
judgment for plaintiff claimant. The trust company and the commis- 
sioner finance appealed. 

Apparently, the record indicates, this cause was tried very in- 
formally. The bill exceptions composed merely five printed 
pages, consisting the testimony one witness, the statements 
counsel and the trial court. The facts, glean them therefrom, 
disclose that the Wells-Hine Trust Company was banking corpora- 
tion located Savannah, Mo.; that November 1929, plaintiff, 
through its agent, said city, purchased from the bank, for 
draft payable its own order, the sum $149.10. This draft 
was drawn the First National Bank St. Joseph, Mo., and there 
presented for payment November 14, 1929. Payment was refused 
because the trust company the meantime had closed for business 
and had been placed the hands the finance commissioner for 
liquidation. 

further appears that plaintiff was not depositor the trust 
company, and had business relations with it, except, from time 
time, its local agent remitting the receipts collected from 
customers that locality would take the cash received and pur- 
chase draft from the trust company for the amount thereof. The 
draft and checks collected from the customers with the report the 
said employee were then mailed plaintiff Kansas City, who then 
deposited them the regular course its business. 

conceded record that within the required time 
demand was duly filed and the same was approved the commis- 
sioner finance; that, the time the draft was issued and presented 
for payment, the trust company had deposit with the St. Joseph 
bank sum sufficient pay the draft; that, after taking charge 
said trust company, said commissioner all times had more than 
sufficient funds his possession pay the draft; that June 
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1930, plaintiff applied the circuit court have said demand 
adjudged preferred claim, which, heretofore stated, was allowed 
such. 

There but one error charged, wit, that the trial court erred 
holding claim was preferred, and entitled priority 
payment over general creditors the trust company. appellant’s 
contention that, absent evidence fraud the transaction the 
purchase the draft, trust relationship was created, which, 
ence. For convenience this connection, quote the findings and 
judgment the trial court: 


this day the application Barnsdall Refining Company 
have its claim against the Wells-Hine Trust Company, heretofore 
filed and approved the Commissioner Finance the state 
Missouri, charge said Trust Company, the sum $149.10 
adjudged preferred claim and entitled priority payment 
over the general ordinary creditors said Trust Company, coming 
heard, the parties appear and announce ready for trial, the 
evidence heard and considered the court, and the court finds 
from the evidence that the claim the Barnsdall Refining Company 
founded upon draft for $149.10 purchased with cash from 
the Wells-Hine Trust Company the date said draft; that the 
claimant was not depositor with the Wells-Hine Company; that said 
draft was duly presented for payment the drawee and payment 
refused the ground that the Wells-Hine Trust Company had been 
closed the Commissioner Finance the state Missouri before 
said draft was presented for payment; that the time said draft was 
presented for payment said Trust Company had deposit with said 
drawee bank funds sufficient pay said draft and that the assets 
said Trust Company coming into the hands the Commissioner 
Finance and now his possession exceeded the amount said draft 
and that said claim preferred claim and entitled priority 
payment over the claims general ordinary creditors said Trust 
Company. 

therefore ordered and adjudged the court that the Barns- 
dall Refining Company have and recover and from the Wells-Hine 
Trust Company the sum $149.10 and that the amount adjudged 
and the same hereby adjudged preferred claim and en- 
titled priority payment over the claims ordinary general 
said Trust Company and that the same paid out 
the assets said Trust Company the hands Cantley, Com- 
missioner Finance the State Missouri charge the business 
and affairs said Trust Company, when the amount moneys 
said Trust Company the hands said Commissioner are sufficient, 
after the payment costs administration, pay the same and 
before the claims any the ordinary general said 
Trust Company are paid, and that there not sufficient pay the 
said sum $149.10 and all other preferred claims heretofore here- 
after allowed against said Trust Company, that then the amount 
herein adjudged paid pro rata with all other preferred claims 
established against said Trust Company.’’ 
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colloquy between the court and counsel for appellant, dis- 
closed the record, further demonstrates the theory the trial 
court making its ruling. 


Phillip: Our idea that this not preferred claim because 
there evidence this case that the time this draft was pur- 
chased the bank was insolvent.’’ 

Court: But the evidence shows was purchased for 
and the funds the bank were augmented the extent the cash 
paid for the draft the bank got the benefit that additional 
fund, that would not there except for the transaction. think 

Phillip: agreed that the draft was purchased the 
claimant with cash.’’ 

Court: And the claimant was not 


Plaintiff’s argument that entitled have its claim allowed 
preference based upon the following facts, namely: (1) The 
purchase the draft for cash; (2) that said purchaser was not de- 
positor the issuing bank; (3) that the bank’s funds were aug- 
mented the extent the purchase. testimony was introduced 
attempted offered evidence showing any bad faith the 
transaction the part the bank its officers. There testi- 
mony, except inference which will not indulge, warranting 
conclusion that the time the draft was sold the bank was insol- 
vent, and its officers possessed knowledge thereof. 

believe the facts paramount importance the determination 
the matters for consideration herein are whether the bank the. 
time the issuance the draft was insolvent, and, so, whether 
the officers knew should have known its insolvency. other 
words, element fraud must exist create relationship author- 
izing preference. noted the record herein, plaintiff apparently 
made attempt develop these facts 

St. Francisco Ry. Co. Millspaugh, Com’r, 220 Mo. 
App. 110, 278 786, 788, was said: ‘‘It stated the record 
that was agreed that payment was refused when the drafts were 
presented because Egger’s bank was then the hands the com- 
missioner finance. Whether Egger’s bank had sufficient deposit 
with the New England National Bank pay these drafts when drawn 
not regard controlling. The fact consequence whether 
Egger’s bank was insolvent when these drafts were drawn and 
those charge knew was then See, also, Stoller 
Coates, Mo. 514; Bank Callao Farmers’ Bank, 221 Mo. App. 
385, 277 618; May Bank Hughesville (Mo. App.) 291 
170. 

Appellant directs our attention cases holding the transaction 
question amounts mere purchase and sale, and that question 
trust can invoked. These may found collected and discussed 
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Legniti Mechanics’, National Bank, 230 415, 130 
597, 185, and note thereto. Whatever may the rule 
other states, Missouri, the bank and its officers are chargeable 
with fraud, the purchaser such draft may generally rescind the 
purchase and recover the money paid therefor, with priority over 
general creditors. The fraud vitiates the transaction, and the bank 
held retain the sum paid trust fund repaid the 
purchaser. This fund may followed into the hands the commis- 
sioner finance, since the particular cash cannot identified, and 
the assets the liquidating bank are impressed with this trust, with 
priority ahead general creditors. 

support the judgment, plaintiff cites these cases: Farmers’ 
Bank Bowling Green Cantley (Mo. App.) (2d) 642; 
Federal Reserve Bank Millspaugh, 314 Mo. 282 706; Bank 
Poplar Bluff, 313 Mo. 412, 281 733, 754; Federal 
Reserve Bank Quigley (Mo. App.) 284 164. not deem 
them point applicable the matters here presented. They 
not attempt deal with questions involving the purchase draft. 
the contrary, observed each them, the controlling 
fact that the bank collecting agency had its possession and 
control certain money belonging the plaintiffs therein; other 
words, specific trust fund. 

hold plaintiff’s right preference should determined 
the rule followed this jurisdiction, above stated, and under the 
law plaintiff has failed establish case entitling preference. 
the end that further proceedings may had with 
this opinion, plaintiff desires, the judgment reversed, and the 
cause remanded for new trial. ordered. 


PAYMENT CHECK BEARING FORGED 
INDORSEMENT 


First National Bank Miles City Federal Reserve Bank 
Minneapolis, Supreme Court Montana, 294 Pac. Rep. 1105 


drawee bank which pays check bearing forged indorse- 
ment may recover the money from the bank which was paid. 

delay the part the drawee giving notice the forged 
indorsement the bank does not affect the drawee’s 
right recover, where happens that the person who forged the 
indorsement was insolvent. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 432, 438. 
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Action the First National Bank Miles City against the 
Federal Reserve Bank Minneapolis. Judgment for plaintiff, and 
defendant appeals. 

Weir and Harry Bennett, both Helena, for appellant. 

Loud Leavitt, Miles City, for respondent. 


FORD, Morrison drew his check plaintiff the 
order Herbert Smith. The check, dated Miles City, October 31, 
1927, was mailed the maker the payee, which some manner 
into the hands one Sidney Smith, who forged the indorsement 
the payee and then indorsed the check and cashed the mer- 
the check his local bank Polson, and the usual course check 
reached the defendant November 12, 1927, was pre- 
sented the plaintiff Miles City the regular course business, 
and was paid plaintiff and charged the account Morrison. 

May 25, 1928, thereabout, Morrison discovered that the in- 
dorsement Herbert Smith was forgery. Such action was there- 
after taken Morrison that Sidney Smith was convicted and sen- 
tenced the state prison. Morrison did not notify plaintiff de- 
fendant the forgery until after Smith’s conviction, approximately 
eleven months after discovery the forgery. Upon receipt notice 
the forgery, plaintiff promptly notified defendant. 

The record discloses that all times after the discovery the 
forgery Morrison, May 25, 1928, the forger, Sidney Smith, was 
not the owner any property whatsoever and was insolvent and un- 
able pay his debts obligations. The merchant and the several 
banks through which the check passed are solvent. The indorsement 
the check neither restrictive, qualified, nor condi- 
tional, and the indorsements the several banks are the usual 
form bank indorsements for check clearing purposes. 

Plaintiff commenced this action June, 1929, and defense 
defendant pleaded, first, estoppel based solely the delay giving 
notice the forgery after discovery, and, second, estoppel based 
the negligent delay giving notice the forgery after discovery, 
coupled with the allegation that the delay had resulted loss 
opportunity recover damages from the forger. these defenses 
plaintiff demurred, and the court sustained the demurrer 
first defense, and overruled the second defense. The cause was 
tried the court sitting without jury. The court found that from 
the time the forgery was discovered, the forger had been wholly in- 
solvent, and concluded matter law ‘‘that the maker said 
check did not, and therefore plaintiff bank did not, owe any duty 
defendant discover the forged indorsement the payee’s name. 
That defendant not relieved from its obligation arising from the 
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indorsement the plaintiff the check the mere delay 
the maker, the plaintiff bank not giving the defendant notice 
the forged indorsement after discovery,’’ and that defendant having 
failed establish that had suffered any loss disadvantage 
reason the delay giving notice the forged indorsement after 
discovery, bound, reason its indorsement the check 
plaintiff, make good the amount the check. Judgment was ac- 
cordingly entered favor plaintiff, from which defendant appeals. 

The rule well established long line authorities that 
bank upon which check drawn, and which has paid the same upon 
forgery the payee’s indorsement, entitled recover from the 
bank the money paid thereon, and not estopped because 
mistaking the genuineness the signature the payee, which 
not bound know. 692-694; Leather Manufacturers’ Na- 
tional Bank Merchants’ National Bank, 128 26, Ct. 
Ed. 342; Houseman-Spitzley Corp. American State Bank, 205 
Mich. 268, 171 548; Citizens’ Bank Commercial Savings 
Bank, 209 Ala. 280, So. 324; Wellington National Bank Robbins, 
Kan. 748, 487, 114 Am. St. Rep. 523; Corn Exchange Bank 
Nassau Bank, 74, Am. Rep. 655; First National Bank 
City National Bank, 182 Mass. 130, 24, Am. St. Rep. 
637. That this the general rule conceded defendant, but 
insists that plaintiff’s right recovery affected (1) estoppel 
based solely the delay giving notice the forgery after dis- 
covery, and (2) estoppel based negligent delay giving notice 
the forgery after discovery, coupled with the allegation that the delay 
resulted loss opportunity recover damages from the forger. 

When defendant presented the check with the forged indorsement 
plaintiff and procured payment the amount thereof, even 
made express warranty, law represented that the indorsement 
was genuine and, plaintiff being ignorance the forgery, defendant 
liable for the money thus received; there was consideration for 
this payment. Plaintiff’s right action does not depend upon any 
express promise warranty, but rather upon the implied warranty 
that all preceding indorsements are genuine and that had good title 
the check. Sections 8472, 8473, Rev. Codes 1921. The indorsement 
the payee having been forged, the warranties were broken, defend- 
ant had title whatever the check and, consequently, right 
any money thereon, and plaintiff entitled recover the 
amount paid and its right recover was not affected delay 
giving notice the forgery after discovery. Leather Manufacturers’ 
Nat. Bank Merchants’ National Bank, supra; United States 
National Exchange Bank, 214 302, Ct. 665, Ed. 
1006, Ann. Cas. 1184; American Exchange National Bank York- 
ville Bank, 122 Rep. 616, 204 621; Yatesville Banking 
Co. Fourth National Bank, Ga. App. 528. 


q 
q 
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Whether plaintiff’s right recover would affected the event 
defendant had suffered loss injury reason the delay giving 
notice the forgery after discovery need not determined. While 
this question raised defendant’s answer, was stipulated 
counsel that all times after the discovery the said Me- 
Intire, May 25, 1928, and thereafter the said Sidney Smith, the 
forger, was not the owner any property whatsoever and was wholly 
insolvent and unable pay his debts and obligations, and that all 
indorsers subsequent the signature the forger are solvent. 
that defendant does not bring itself within the exception announced 
many courts, that though the right action not affected 
delay notice collecting bank, because money property 
obtained forged bill, note other instrument, yet such bank 
may defend the ground that delay notice after discovery resulted 
actual prejudice. Ladd Tilton Bank United States (C. A.) 
(2d) 334; United States National Park Bank (D. C.) 
852; Maryland Casualty Co. Dickerson, 213 Ky. 305, 280 
1106; First National Bank Wolfe, 140 Md. 479, 117 898, 
172, and note; 609. See also Hogan Thrasher, 
Mont. 318, 233 607. 

For the reasons given, the judgment affirmed. 


CONSOLIDATION BANK NAMED EXECU- 
TOR WITH NATIONAL BANK 


Hofheimer Seaboard Citizens’ National Bank Norfolk, Supreme 
Court Appeals Virginia, 156 Rep. 581 


Where state bank named will executor consolidates 
with national bank under the national bank’s charter during the 
testator’s lifetime the national bank may not act executor upon 
the testator’s death. 


affirms former opinion the Supreme Court 
Appeals Virginia this case, 153 Rep. 656, which was 
published the March, 1931, issue The Banking Law 
page 199. 


Former opinion affirmed, and judgment below reversed. 

James Heath and Alan Hofheimer, both Norfolk, for plain- 
tiff error. 

Seldner and Heth Tyler, both Norfolk, for defendant 
error. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 377. 
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HOLT, J.—This case was heard and decided this court June 
12, 1930. 153 656. the bank’s petition rehearing was 
allowed, and upon that rehearing this court opinion adhere 
its former judgment. 

have heretofore pointed out that the bank upon consolidation 
took only what the Federal statute gave. the Worcester County 
987, Chief Justice Taft said: 

very clear that Congress, the enactment section 
the Act February 25, 1927 [12 USCA 34a], was anxious even 
the point repetition show that wished avoid any provision 
contravention the law the state which the state trust com- 
pany and the national bank consolidated were located. 
strongly manifest this purpose that not hesitate construe 
the effect section Massachusetts only transfer the 
property and estate from the trust company the national bank 
managed and preserved the state law provides, for administration 
estates, and not transfer the office executor from the state trust 
company the succeeding national 


The ‘‘Rights’’ one named executor will while the testator 
yet alive are neither property nor estate. 

perfectly clear that the Virginia Legislature its Act 
March 27, 1928 (Acts 1928, 507), attempted confer such right 
the bank now claiming, nor can any legislation passed subse- 
quent the consolidation change the situation. These rights, such 
they were, became fixed that date. 

Moreover, the doctrine survivorship the case executors 
obtains Virginia, and this true even though should conceded 
that Code, 5160 and 5385, not apply. part our general 
law, which the Federal statute does not undertake and cannot over- 
ride. Schouler Wills, Executors and Administrators (6th Ed.) 
2235 and 2241; Williams Executors, 911 and 283, where citing 
Roll. Abr. 907, pl. said: ‘‘If there are several executors, they 
must all duly renounce, before administration with the will annexed 
ean 

When Hofheimer died, the state bank either was was not 
existence. Our statute provides that should remain alive for three 
years wind its affairs, but not for the purpose taking new 
business. were alive, then both the executors named Hof- 
heimer’s will were alive, and the fact that one them was prevented 
statute from qualifying did not change the situation alter the 
law survivorship. were not alive, and had been succeeded 
corporation not named the will, that corporation, permitted 
qualify all, would qualify administrator 


executor one whom another man commits his last will 
the execution that will and testament.’’ 
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administrator person authorized manage and distribute 
Bouvier’s Executors and Administrators. 


such case would have this unusual situation—we would 
have estate administered, not joint executors, but executor 
and administrator. 

are opinion that our former decision correct, and 
affirmed, the result which reverse the judgment the court 
below, and ordered. Reversed. 


LIABILITY BANK DIRECTORS FOR LOSSES 
LOANS MADE FINANCIAL AGENTS 


Mobley, Superintendent Banks Faulk, Court Appeals 
Georgia, 156 Rep. 


Where the directors bank, pursuant authority contained 
the bylaws, select banking institution good reputation and 
standing act financial agent for their bank making loans, 
the directors will not responsible for losses incurred through 
loans made such financial agent. 


Faulk and others. Judgment for defendants, and plaintiff brings 
error. 

Affirmed. 

Carl Davie, Atlanta, and Park Strozier, Macon, for 
plaintiff error. 

Shannon and Griffin, Jr., both Jeffersonville, and 
Moore and Hall, Grice Bloch, all Macon, for defendants 
error. 


JENKINS, J.—The instant case suit the superintendent 
banks against the directors defunct bank recover losses 
alleged have been sustained account negligent mismanage- 
ment the directors the affairs the bank, specifically setting 
forth the transactions which were alleged have resulted loss. 
The jury found favor the defendants, and the plaintiff contends 
that the evidence indisputably shows negligence the part the 
defendants reason their having sought transfer and assign the 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 903. 


332 THE BANKING LAW JOURNAL 


absolute right and power make loans financial agent, which, 
upon being exercised such agent, resulted loss and damage 
the bank. The judge charged the jury that: ‘‘The making loans 
and discounts inalienable function the directors. The 
authorization and approval loans must made the directors 
themselves. Such power resides them alone and exclusively. They 
part with delegate any officer agent. they 
delegate any one else and loss results, they are liable for such 
loss. you believe, from the evidence this case, that the defendants 
directors the Twiggs County Bank delegated another the 
power make loans for the bank, and that result thereof money 
the bank was lost, then charge you that the plaintiff would 
entitled prevail, and you should answer the questions submitted 
you accordingly.’’ Thus the court effect charged that the directors 
became insurers for all loans made virtue any absolute delega- 
tion authority make loans, irrespective what degree dili- 
gence might have been exercised such agent. The sole issue con- 
tested appears have been whether not the power and authority 
make loans had been absolutely transferred and assigned. 
stated counsel for the plaintiff, the only question involved is: ‘‘Can 
the directors bank delegate third person power make loans 
for the bank? Plaintiff’s contention that the power make loans 
and that whether the directors acted good faith 


general rule this state that directors bank must 
exercise ordinary care and diligence the administration its affairs. 
The active management the bank may delegated certain 
officers authorized manage its business. The directors, however, 
must exercise reasonable supervision over such Wood- 
ward Stewart ,149 Ga. 620 (1), 101 749; Shannon Mobley, 
166 Ga. 430, 143 582. 

bank shall allowed lend any one person, firm, 
corporation more than thirty (30) per cent. its capital, unimpaired 
surplus and undivided Park’s Code Supp. 1922, 2280 (m). 
And the directors any bank who shall approve permit any loan 
made excess such limit shall personally and individually 
liable and responsible for such loan the event the same shall not 
paid the borrower. Park’s Code Supp. 1922, 2280 (n). 

loan shall made excess ten (10) per cent. the 
capital except upon good collateral other ample security and with 
the approval majority the directors, committee the 
board directors authorized act, which approval shall evidenced 
the written signatures said directors the members said 
Park’s Code Supp. 1922, 2280 (m). 


loans less than per cent. which under the rules and 
regulations the by-laws might made designated agents and 
officers the bank, nevertheless incumbent upon the directors, 


pee 
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the exercise ordinary care and diligence, retain general 
supervision over the acts and doings such agents and officers 
making such loans, and keep sufficiently informed about them 
enable themselves from time time pass intelligently upon the 
value such loans and the condition the bank which they are 
charged with the duty supervising. Accordingly, directors are not 
justified absolutely relinquishing any officer agent unlimited 
discretion, and thereafter acquiescing blindly all that does, but, 
under the general duty devolving upon them manage the bank’s 
affairs, they must retain and reasonable control and super- 
vision over such officers, amounting the exercise their part 
ordinary care and diligence. Thus, should appear that the directors 
had absolutely surrendered and relinquished their control and super- 
vision over the agents and officers the making such loans, there 
would failure their part perform the functions devolving 
upon them law, which would necessarily amount lack or- 
dinary and diligence their part directors. If, however, 
the determination the issue whether not the directors had 
ceased function such absolutely surrendering their supervision 
over the officers and agents the making such loans, appears 
that the acts the cashier, financial agent, such officer who was 
authorized the by-laws make such loans, were not only from time 
time supervised the directors, but that prior the making 
all such loans the directors, each actually passed upon the 
application proposed the financial agent, and approved the making 
the loan the cashier, cannot said, beyond dispute and 
matter law, that the directors had surrendered their function 
the financial agent for the reason that almost all cases they adopted 
the judgment the financial agent their judgment approving 
the loans proposed such agent. 

Nor said, matter law, where the evidence showed 
that the financial agent selected the directors under authority the 
by-laws was banking institution long standing, bore excellent 
reputation for honesty and trustworthiness, and was highly rated 
commercial agencies and banking institutions, and was managed 
men long experience the banking business, that acting and 
relying upon information furnished such financial agent the 
value securities offered, and the financial standing borrowers, 
loans negotiated through it, the directors were guilty failure 
exercise ordinary and diligence managing the affairs the 
bank. 

Two the items sued related deposits surplus funds, 
amounting less than per cent. the bank’s capital, the finan- 
cial agent, made pursuance authority given under the by-laws, 
other banks, subject call, that is, immediate withdrawal, and sub- 
ject approval the directors. Under the rule stated above, whether 
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not these items should classed loans, appears that such 
deposits were submitted the directors for their approval, and the 
time they were approved was within their power withdraw such 
funds immediately checking them out the banks wherein they 
were placed subject immediate withdrawal. cannot, therefore, 
said, matter law, that such open deposits subject approval 
immediate withdrawal amounted absolute delegation the 
financial agent the power and authority make loans, free super- 
vision the directors. Especially would such transactions fail 
show lack ordinary and diligence the part the directors 
where, this case, there was proof going show that the banks 
which such call money was deposited were insolvent the time the 
deposits were made. 

was not error admit evidence the financial standing and 
responsibility, reputation and ability the corporation selected 
the directors, pursuant authority conferred the stockholders, 
financial agent, and the experience, reputation and ability 
the persons managing the affairs such corporation, since such testi- 
mony threw light upon the question whether the directors were 
the exercise ordinary care approving the judgment the 
financial agent, and relying upon information furnished it. 

Under the foregoing rulings, the verdict was authorized, and 
eannot legally set aside for any the reasons assigned. 

Judgment affirmed. 
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